IN THE UNI TED STATES COURT OF APPEALS
FOR THE FI FTH Cl RCU T

No. 96-40952
Summary Cal endar

JI MW L. MCSHAN
Pl ai ntiff-Appellant,
ver sus

M CKEY L. HUBERT, Sheriff of
Anderson County, TX, ET AL.,

Def endant s- Appel | ees.
Appeal fromthe United States District Court

for the Eastern District of Texas
USDC No. 6:95-CV-308

o iude-9: i9§8- -

Before JONES, SM TH, and STEWART, C rcuit Judges.
PER CURI AM *

Jinmmy L. McShan appeals fromthe magistrate judge’s
di sm ssal of his 42 U S.C. § 1983 conplaint follow ng a bench
trial. He argues that the magi strate judge abused her discretion
in refusing to appoint counsel to represent himand in inposing
costs at the conclusion of the action, and that the nagistrate

judge erred in dismssing all of his nedical clains as tine

barred by the applicable two-year statute of [imtations.

Pursuant to 5THCGR R 47.5, the court has determ ned
that this opinion should not be published and is not precedent
except under the limted circunstances set forth in 5TH QR
R 47.5. 4.



No. 96-40952
-2

McShan has not denonstrated such exceptional circunstances

as to warrant the appointnent of counsel. Uner v. Chancellor,

691 F.2d 209, 212 (5th Gr. 1982). Accordingly, it was not an
abuse of the nmagistrate judge s discretion to refuse to appoi nt

McShan counsel to represent him Jackson v. Dallas Police Dep't,

811 F.2d 260, 261 (5th Cr. 1986).

Taxi ng McShan the cost of filing the initial conplaint was
not an abuse of discretion. 28 U S. C. 8§ 1915(f)(1); Moore v.
McDonal d, 30 F.3d 616, 621 (5th G r. 1994). However, the
magi strate judge’s order that McShan “be barred fromfiling any
new | awsuits in this Court until these costs are paid in full” is
an abuse of discretion. The cases relied upon by the magistrate
judge are distinguishable as they involve either frequent filers

or otherw se abusive litigants. See Jackson v. Carpenter, 921

F.2d 68, 69 (5th Gr. 1991) (sixth lawsuit involving sanme

di spute); Vinson v. Texas Bd. of Corrections, 901 F.2d 474, 475

(5th Gr. 1990) (barred only after being warned and after having

filed nore than one frivolous and malicious |awsuit); Kennedy V.

Collins, No. 94-20207 (5th G r. My 17, 1994) (involved frequent

litigant); Thomas v. Innon, No. 90-4838 (involved frequent

litigant); Prows v. United States, No. 91-8085 (5th Cr. Sept. 8,

1992) (sanctioned for using abusive and of fensive | anguage).
There is no indication that McShan has filed nultiple |awsuits,
and he received no sanction warning. “ The inposition of a

sanction without a prior warning is generally to be avoided.’”
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Mendoza v. Lynaugh, 989 F.2d 191, 195 (5th Gr. 1993) (citation

omtted). Accordingly, we REVERSE the magi strate judge’'s order
barring McShan fromfiling future lawsuits. Nothing in this
order, however, prohibits the magi strate judge frominposing such
a sanction should McShan fail to pay the costs in the manner
ordered by the | ower court.

Finally, contrary to McShan’s contention, the magistrate
judge did not dismss all of his nedical clains as tine-barred.
The magi strate judge dism ssed those clains that were not tinme-
barred as w thout nerit.

Accordi ngly, the judgnent of the nagistrate judge is

AFFI RVED | N PART and REVERSED AND REMANDED | N PART.



