UNI TED STATES COURT OF APPEALS
For the Fifth Crcuit

No. 96-40771
Summary Cal endar

J. D. STARLI NG

Peti ti oner- Appel | ant,
VERSUS
GARY L. JOHNSON, DI RECTOR, TEXAS DEPARTMENT OF

CRI M NAL JUSTI CE, | NSTI TUTI ONAL DI VI SI ON,

Respondent - Appel | ee.

Appeal fromthe United States District Court
For the Eastern District of Texas, Tyler

(6:96-CV-222)
June 3, 1997

Bef ore JONES, DeMOSS, and PARKER, Circuit Judges.
BY THE COURT:

On March 11, 1996, Starling filed a petition under 28 U S. C
§ 2254 for a wit of habeas corpus in the United States District
Court for the Eastern District of Texas. This petition was
assigned to the magi strate judge who on April 12 ordered the State
to respond thereto. On June 4, 1996, the State filed a notion to

dismss for abuse of the wit under M eskey v. Zant, 499 U. S.



467, 489, 111 S. . 1454, 1467-68 (1991). Attached to this notion
to dismss were copies of the Order of Dismssal and nmagistrate
judge’s report in a prior habeas corpus proceeding filed by
Starling in 1988 in the sane federal district court. On June 14,
1996, the magi strate judge entered a Report and Recommendati on t hat
the petition be dismssed wthout prejudice because this was
Starling’s second or successive petition for habeas corpus and
under the provisions of the Antiterrorism and Effective Death
Penalty Act of 1996 (AEDPA), Starling was required to secure an
order from the appropriate Court of Appeals authorizing the
district court to consider such application. The district judge
adopt ed the Report and Recommendati on of the magi strate judge and
entered an Order of Dism ssal wthout prejudice on July 22, 1996.
Starling tinmely appealed. On Novenber 26, 1996, a judge of this
Court entered an order granting Starling’s request for a

certificate of appealability as to the district court’s
application of the Antiterrorismand Effective Death Penalty Act of
1996 (AEDPA) to his pendi ng habeas corpus petition." 1In this sane
order, the judge of this Court denied Starling’s notion for an
order authorizing the district court to consider a successive
habeas corpus application. |In this sanme order, the judge of this
Court ordered that the briefing schedule in this case be held in

abeyance pending disposition of United States v. Cole, No. 96-

40567, as to the applicability of the Prison Litigation Reform Act



of 1996, Pub. L. 104134, to a 8§ 2254 appeal. By decision filed
Decenber 9, 1996, another panel of this Court determned in United
States v. Cole, No. 96-40567, that the Prison Litigation ReformAct
of 1995 does not apply to habeas corpus proceedi ngs. On March 31,
1997, the State filed a notion to dismss this appeal for |ack of
jurisdiction. On April 14, 1997, Starling filed a response to the
nmotion to dismss this appeal which we have consi dered though | ate

filed.

OPI NI ON

We DENY the State’'s notion to dismss this appeal for | ack of
jurisdiction. The inclusion of the phrase "at this tinme" in the
Novenber 26, 1996, Order of another judge of this Court persuades
us that the denial of Starling’s notion for an order of this Court
authorizing the district court to consider a successive habeas
corpus application was not intended as a definitive ruling on the
merits of the issue of whether his current petition could satisfy
the requirenents of 28 U.S.C. § 2244(b)(2).

The effective date of AEDPA was April 24, 1996. Starling' s
petition for wit of habeas corpus now before us was filed prior to
that effective date. W do not read 28 U S.C. § 2244(b)(3)(A as
applying to petitions for wit of habeas corpus filed prior to the
effective date of AEDPA even t hough such petitions may be second or

successi ve habeas corpus petitions. Consequently, we find that the



magi strate judge and district judge were in error in concluding
that an order from this Crcuit Court permtting a second or
successi ve habeas corpus petition was required and in dism ssing
W t hout prejudice Starling s petition. Accordingly, we VACATE and
REMAND this case to the district court for further consideration as

to the nerits of such petition under 8 2244(b)(1) and (2).



