IN THE UNI TED STATES COURT OF APPEALS
FOR THE FI FTH Cl RCU T

No. 96-40722
Summary Cal endar

UNI TED STATES OF AMERI CA
Pl ai ntiff-Appellee,

ver sus
HERBERT LEE SM TH, 111,
Def endant - Appel | ant.

Appeal fromthe United States District Court
for the Southern District of Texas
USDC No. G 95-CR-11-1
March 28, 1997
Bef ore JONES, DeMOSS, and PARKER, Circuit Judges.
PER CURI AM *

Herbert Lee Smth, I1l, (Smth) appeals his sentence for
possession with the intent to distribute cocaine base. He argues
that the district court erred: by denying hima dowward
departure, by enhancing his offense | evel for possession of
danger ous weapons, and by not exercising its discretion to waive
the interest on the fine inposed. Although a violation of |aw

occurs if the district court refuses to depart under the m staken

assunption that it does not have the authority to do so, United

Pursuant to Local Rule 47.5, the court has determ ned
that this opinion should not be published and is not precedent
except under the limted circunstances set forth in Local Rule
47.5. 4.
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States v. Burleson, 22 F.3d 93, 95 (5th Cr.), cert. denied, 115
S. . 283 (1994), there is no indication in this case that the
district court believed it |acked the authority to depart from

t he gui del i nes.

Because it was not clearly inprobable that the weapons were
connected to Smth's offense, the district court did not commt
clear error by applying the chall enged enhancenent. United
States v. Castillo, 77 F.3d 1480, 1498 (5th Cr.), cert. denied,
117 S. . 180, 236, 502 (1996). There is no plain error
concerning the district court's failure to exercise its
di scretion to waive the fine or the court's m staken belief that
it lacked the authority to do so. United States v. Krout, 66
F.3d 1420, 1434 (5th Gr. 1995), cert. denied, 116 S. C. 963
(1996); 18 U.S.C. § 3612 (f)(3)(A), (h) (West Supp. 1996).

AFFI RVED.



