IN THE UNI TED STATES COURT OF APPEALS
FOR THE FI FTH Cl RCU T

No. 96-40709
Summary Cal endar

HORACE JERRERY
Pl ai ntiff-Appellant,
ver sus

UNKNOWN WALKER, Correctional Oficer,
Beto |, ET AL.,

Def endant s,

UNKNOWN WALKER, Correctional Oficer,
Beto I,

Def endant - Appel | ee.
Appeal fron1{hé On{téd-s{a{eé ﬁsﬂrict Court
for the Eastern District of Texas
USDC No. 6:95-CV-596
~ Cctober 8, 1998
Bef ore H G3 NBOTHAM JONES, and DENNI'S, Circuit Judges.
PER CURI AM *
Horace Jeffery, # 669340, appeals the judgnent, follow ng a
bench trial, in favor of the defendant in his a civil rights action
under 42 U. S.C. 8 1983 all eging an excessive use of force against

hi m From the conflicting evidence presented at trial, the

magi strate judge concl uded, under Hudson v. McMIlian, 503 U S 1,

6-7 (1992), that there was a need to apply force against Jeffery,

Pursuant to 5THCGR R 47.5, the court has determ ned
that this opinion should not be published and is not precedent
except under the limted circunstances set forth in 5TH QR
R 47.5. 4.
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that the force used was not excessive to the need presented, and
that there was no evidence that the officers acted with the intent
to harmJeffery. Jeffery has not shown that the factual findings
supporting these conclusions are clearly erroneous. See Fed. R

Cv. P. 52(a); Anderson v. Gty of Bessener Gty, 470 U.S. 564, 575

(1985).
Jeffery waived his right toajury trial by failing to request

ajury trial within 10 days of the service of a pleading directed

to an issue triable to a jury. FebD.R Qv.P. 38(b). See also US v.

Moore, 340 U. S. 616, 71 S.C. 524 (1951) and Lewi s v. Thigpen, 767

F.2d 252 (5th Cr. 1985). Al so, the magistrate judge did not
abuse his discretion by not allowing Jeffery to present testinony
from other inmates who had not been listed as wtnesses in

accordance with the court’s scheduling order. See G bbs v. King,

779 F.2d 1040, 1047 (5th GCr. 1986). The judgnent is AFFI RVED

Jeffery has filed notions for a jury trial, to supplenent the
record, and for a restraining order. These notions are either

additional argunent on his issues for appeal or concern matters

t hat have nothing to do with the current appeal. These notions are
DENI ED
Finally, Jeffery seeks appointnent of counsel. Jeffery has

failed to show any exceptional circunstances requiring that he be

appoi nted counsel on appeal. See Uner v. Chancellor, 691 F.2d

209, 213 (5th CGr. 1982). Jeffery’s notion for appointnent of
counsel on appeal is also DEN ED

AFFI RVED; MOTI ONS DENI ED



