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DAVIS, Circuit Judge:”’
Trooper Bryan Barnhart appeals the denial of his notion for
summary judgnent based on qualified inmmunity. Because Barnhart’s
use of deadly force to defend hinself and others from plaintiff

Lorenzo Col ston was objectively reasonable, we conclude that the

"Pursuant to 5TH QR R 47.5, the court has determ ned that
this opinion should not be published and is not precedent except
under the limted circunstances set forth in 5THCQR R 47.5. 4.



district court erred in denying summary judgnent on grounds of
qualified imunity. Accordingly, we reverse and render.
| .

On Sept enber 29, 1993, at approximately 9:30 p.m, Texas State
Pol i ceman Bryan Barnhart was driving on a dark, isolated part of
U S 175 in Henderson County, Texas. Around that tinme, Trooper
Barnhart directed Marcus Fields to the shoul der of the road because
Fi el ds' autonobil e had a defective headlight. Appellee Col ston was
a passenger in Fields car. Barnhart |earned during a routine
license check that Fields had an outstanding traffic warrant and
pl aced hi munder arrest. Fields infornmed Barnhart that his wists
hurt because of recent surgery. As a result, Barnhart did not use
handcuffs to secure Fields' arnms behind his body; instead, he used
a flex cuff to secure Fields' hands in front of his body. Barnhart
decided that he would release Fields’ car to Colston if he had a
driver’s license and could safely drive the vehicle. Bar nhar t
asked Fields if Colston had a driver’s |icense. Fields said that he
di d.

Bar nhart then approached t he passenger side of Fields’ car and
asked Col ston to step out so he could see his driver’s |icense. As
he stepped out of the car, Colston told Barnhart that he did not
have a |license and that he did not drive. Col ston was
approxi mately 6' 1" and wei ghed 225 pounds; Barnhart was about 5' 6"

and wei ghed 160 pounds.



Around the tinme that Barnhart began talking to Colston,
Hender son County Deputy Sheriff JimLangford arrived at the scene,
but stood near Barnhart’'s patrol car and did not imrediately
approach Barnhart and Col ston.

Barnhart proceeded to question Colston. He first asked
Col ston how old he was, and Col ston replied that he was 18 years
old.! Barnhart asked Col ston if he had ever driven before; Col ston
stated that he had not. After retrieving his clipboard fromhis
car, Barnhart asked Colston to spell his l|ast nane; Colston
conplied. Barnhart then asked Col ston for his first nanme. Col ston
stated that it was “Sylvester,” which he was unable to spell. After
two failed attenpts at spelling “Sylvester,” Col ston told Barnhart
his name was Leo. Barnhart asked Col ston what his nane was three
nore tines; Colston stated it was Leo. Barnhart then asked Col st on
what his m ddl e nane was, and he replied that he did not have one.

Barnhart wal ked over to Fields and asked him what Col ston’s
name was; Fields answered that it was Leo. Barnhart asked Fields
about the nanme Syl vester. Fields stated that he thought it was
Col ston’s m ddl e nane.

Barnhart returned to Colston and again asked him what his
m ddl e nane was. Col ston again said that he did not have a mddle
name. Barnhart placed his clipboard on Field' s car, and asked

Col ston whet her he was carrying any weapons. Col st on responded

The record shows that Col ston was 29 years ol d.
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t hat he was not.?2

Bar nhart asked Colston to turn and face the other direction,
Col ston took two steps back but did not turn around. Bar nhart
ordered Col ston to get down on his knees; Col ston turned and pl aced
hi s hands above his head, but did not get on his knees. Barnhart
repeated the order. As Colston went to his knees, Barnhart pulled
hi s baton. Once Col ston was on his knees, Barnhart told Colston to
remain still and cross his feet, and Col ston conpli ed. Col st on
asked Barnhart, “why y all treating ne l|ike this?” Bar nhart
replied that it was because Col ston woul d not tell hi mwho he was.
Col ston then informed Barnhart that his nane was Lorenzo Col ston
and that he did have a driver’s license in his wallet. Col st on
then turned his head and | ooked at Barnhart.

Bar nhart ordered Col ston to | ook strai ght ahead and to get to
the ground. Colston got on all fours, but then lifted one | eg up.?
Langford, who had wal ked over to Barnhart's side nonents earlier,
al so ordered Colston to get on the ground. Col ston told the
officers he would not get on the ground and began to stand up.
Both officers pushed Colston in an attenpt to prevent him from
st andi ng up. As they were doing this, Barnhart and Langford
repeatedly ordered Colston to get down. Col ston resisted their

efforts and forced his way to his feet. Barnhart began striking

2Al t hough Barnhart was unaware of their presence, a shotgun
and a knife were |later recovered fromFields car.

3Col ston states that he lifted his leg in preparation to run.
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Colston with his baton, and Langford tried to grab Colston.
Col ston violently resisted and knocked Langford to the ground with
a single hard bl ow Wth Langford down, Barnhart struggled to
control Colston; Colston struck Barnhart in the face and knocked
himto the ground. The blow broke Barnhart’s gl asses and dazed
hi m Langford regained his feet and charged Col ston. Col st on
knocked himto the ground next to Barnhart, leaving himlinp and
noti onl ess.

From his prone position, Barnhart drew his gun. Bar nhar t
ained at Col ston, who was standi ng between him and Langford, and
fired a shot that m ssed. Colston turned, stepped over Barnhart’s
outstretched legs, and took about two steps away from Barnhart
directly toward Barnhart’s patrol car, where Barnhart’ s shot gun was
| ocat ed. At this nonent Barnhart fired twice, hitting Colston in
the back of his right armand in his buttocks.

A video recorder nounted on Barnhart's patrol wunit was
operating fromthe tinme Barnhart stopped his vehicle. The incident
descri bed above was captured on videotape, which is part of the
record.

Colston filed a 42 U.S.C. § 1983 action alleging, inter alia,
that Barnhart violated his Fourth Anmendnent rights by using
excessive force against him Barnhart noved for summary judgnent
on the ground of qualified inmmunity. The district court denied
Barnhart’s notion for sunmmary judgnent after concluding that
material issues of fact were presented which precluded sunmary
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j udgnent .
1.
A
We have jurisdiction to hear appeals from district court
orders denyi ng summary judgnent on the basis of qualified i munity

when the appeal is based on an issue of law. Cantu v. Rocha, 77

F.3d 795, 802 (5th Cr. 1996). The district court’s determ nation
that fact issues were presented that precluded summary judgnent
does not necessarily deny us jurisdiction over this appeal.

Coleman v. HSD, 113 F.3d 528, 531 (5th Cr. 1997). We can

determne as a matter of |aw whether Barnhart is entitled to
qualified imunity after accepting all of Colston's factual

allegations as true. See Cantu, 77 F.3d at 802-3. W therefore

have interlocutory jurisdiction to determne the |egal issue of

whet her Barnhart’s conduct was objectively reasonable. Id.
Mtchell v. Forsyth, 472 U S. 511 (1985); Johnson v. Jones, -- U S
--, 115 S .. 2151 (1995); Beherens v. Pelletier, -- US --, 116

S.Ct. 834 (1996); Nerren v. Livingston Police Dep't, 86 F.3d 469,

472 (5th Gir. 1996).
B
We review de novo the district court’s order denying sumrary
j udgnment on grounds of qualified imunity. Nerren, 86 F.3d at 471.
Qualified immunity shields governnment officials performng

discretionary functions from civil danmage liability if their



actions were objectively reasonable in |ight of clearly established

law. Fraire v. Gty of Arlington, 957 F.2d 1268, 1273 (5th Gr.),

cert. denied, 506 U S. 973 (1992). The evaluation of a qualified

inmmunity claim involves a two-step inquiry. Harper v. Harris

County, 21 F.3d 597, 600 (5th Cr. 1994). The first step is to
determ ne whether the plaintiff has alleged a violation of a
clearly established constitutional right. 1d. There is no dispute
that Col ston has met this burden; the use of excessive force to
apprehend a subject inplicates the Fourth Amendnent’s guarantee

agai nst unreasonabl e sei zures. See Tennessee v. Garner, 471 U. S

1 (1985); G ahamv. Connor, 490 U. S. 386 (1989).

The second step requires the court to determ ne whether
Barnhart’s conduct was objectively reasonable wunder existing
clearly established |aw. Harper, 21 F.3d at 600. In G aham v.
Connor, 490 U. S. 386, 395 (1989), the Suprene Court expl ai ned that
the reasonableness inquiry in an excessive force case is an
obj ective one; evaluating the officer's conduct under the Fourth
Amendnment we nust bal ance t he anobunt of force used agai nst the need
for that force with reference to clearly established law at the

time of the conduct in question. |d. at 396; see also Spann v.

Rai ney, 987 F.2d 1110, 1115 (5th Cr. 1993); Fraire, 957 F.2d at
1273.

The Suprene Court instructs that 1in determning the
reasonabl eness of Barnhart’s conduct, we are not to enploy “the
20/ 20 vision of hindsight,” Gaham 490 U S. at 396, and that we

7



must consider “the fact that police officers are often forced to
make split second judgnents--in circunstances that are tense,
uncertain, and rapidly evol ving--about the anmount of force that is
necessary in a particular situation.” 1d. at 396-7.

W turn now to the issue of whether it was objectively
reasonabl e for Barnhart to use deadly force, given the totality of
the circunstances confronting him Barnhart argues that it was

obj ectively reasonable, under Tennessee v. Garner, 471 US 1

(1985), for himto use deadly force because a reasonable officer in
his circunstances woul d have believed that Col ston posed a threat
of serious bodily harmor death to hinmself or Langford. Col ston
mai ntains that it was not objectively reasonable for Barnhart to
believe that Col ston posed a danger to either officer at the tine
Col ston was shot because he was unarned and attenpting to flee.

At the tinme Barnhart fired his weapon at Col ston, the video
tape and the remaining sunmary judgnent evidence establish the
follow ng: Colston had not answered all of Barnhart’'s questions
honestly and he had di sobeyed both Barnhart’s and Langford’ s orders
to get on the ground. Colston, who was nuch | arger than Barnhart,
had violently and forcefully resisted the officers’ attenpts to
gain control of him Col ston qui ckly subdued both officers and
knocked themto the ground with sone force. Barnhart was dazed and
his vision was blurred. Langford, who had a | oaded weapon on him
was lying linp and notionl ess next to Barnhart. Colston was on his
feet near the officer’s outstretched |egs. Barnhart's earlier
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attenpts to control Colston with non-deadly force, including
hitting himwth a baton, had failed. At the time Barnhart drew
his weapon and fired the first shot, Col ston was standi ng between
Barnhart and Langford in a position to inflict serious harmon the
officers with or without a weapon. Wen Barnhart fired the two
shots that hit Colston, Colston had noved only two steps from
Barnhart, toward Barnhart’s patrol car, where his shotgun was
| ocat ed.

Al t hough Col ston asserts that he was attenpting to flee,
Barnhart had no way to know whether Colston intended to flee or
inflict further injury or death on the officers. W cannot say
that a reasonable officer in Barnhart’s place would not have
beli eved that Col ston posed an i mredi ate danger of serious bodily
harm or death to Barnhart or Langford. As a result, Barnhart’s
decision to use deadly force was objectively reasonabl e.

Col ston argues that Barnhart’s failure to warn himbefore he
di scharged his weapon nmakes Barnhart’s conduct objectively

unreasonable. W disagree. In Tennessee v. Grner, the Suprene

Court held that an officer who determnes that deadly force is
necessary to protect hinself or others should give a warning if it
is “feasible.” Garner, 471 U S. at 10. Barnhart, lying on his
back with Colston nearby, had to imedi ately decide whether to
shoot . In light of the totality of the circunstances facing
Barnhart, Barnhart’'s failure to give a warni ng was not objectively

unr easonabl e.



L1l

Because a reasonabl e officer in Barnhart's position could have
believed that he and Langford were in inm nent danger of serious
bodily harm or death at the hand of Colston, Barnhart was
objectively reasonable in shooting Colston. Accordingly, the
district court's order denying Barnhart's notion for sumary
j udgnment on grounds of qualified inmunity is reversed and judgnment
is rendered granting that notion.

REVERSED and RENDERED

DEMOSS, Circuit Judge, dissenting:

Appel I ant Bryan Barnhart, who is white and a state policenan,
tw ce shot Appellee Lorenzo Col ston, who is black, in the back. At
the time Barnhart’s shots were fired, Colston was fleeing a scene
where he had been unjustifiably beaten by Barnhart and Jim
Langford, who is white and a deputy sheriff. Colston was not under
arrest. Colston did not have a gun nor a knife nor a club nor any
ot her weapon on his person. Nei t her Barnhart nor Langford was
injured in the altercation which preceded Colston’s flight, but
Barnhart nevertheless fired two shots which seriously injured
Col ston and resulted in his permanent disability and di sfigurenent.

Not wi t hst andi ng t hese facts, Barnhart has asked this Court to
reverse the district court’s denial of his notion for sunmary

j udgnent and adjudge him qualifiedly imune because his actions
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were objectively reasonable as a matter of |aw. Because this Court
| acks appellate jurisdiction to decide Barnhart’s appeal, and
because | disagree with the majority’s conclusion that Barnhart’s

shooting of Col ston was objectively reasonable, | dissent.

Appel  ate Jurisdiction

The appeal from the district court’s denial of sunmary
judgnment should be dism ssed because this Court |acks appellate
jurisdiction over Barnhart’'s appeal fromthat ruling.

Odinarily, this Court has power only to review a “final
decision.” 28 U S. C 8§ 1291. A “collateral order” doctrine has
devel oped to allow courts of appeals to consider interlocutory
appeals in certain circunstances. See Cohen v. Beneficial I|ndus.
Loan Corp., 337 U.S. 541 (1949). “To cone within the ‘small cl ass’
of decisions excepted fromthe final-judgnent rule by Cohen, the
order nmust concl usively determ ne the di sputed question, resolve an
i nportant issue conpletely separate fromthe nerits of the action
and be effectively unrevi ewabl e on appeal froma final judgnent.”
Coopers & Lybrand v. Livesay, 437 U S. 463, 468 (1978).

The deni al of a substantial claimof qualified inmnity nay be
appeal abl e before final judgnent. See Mtchell v. Forsyth, 472
U S 511, 525 (1985). The right to appeal from such a denial of
summary judgnent is not, however, absolute. |In Johnson v. Jones,

515 U. S. 304 (1995), the Suprenme Court clarified its standard
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noti ng that

a district court’s order denying a defendant’s

motion for summary judgnent [is] an immediately

appeal able “collateral order” (i.e., a “final

deci sion”) under Cohen, where (1) the defendant was

a public official asserting a defense of “qualified

imunity,” and (2) the issue appeal ed concern[s],

not which facts the parties m ght be able to prove,

but, rather, whether or not certain given facts

showed a violation of “clearly established” |aw.
Johnson, 515 U S. at 311 (quoting Mtchell, 472 U S at 528)
Johnson involved a plaintiff's § 1983 claim arising from the
al l eged use of excessive force by police officers. Because the
plaintiff, a diabetic, was having an insulin seizure at the tinme of
his beating at the hands of the police, he was unable to
specifically identify the officers who had beat him Thr ee
of ficers who were naned as defendants noved for summary judgnent,
poi nting out that they were not identified as the perpetrators and
that other officers could have commtted the offense. The notion
was denied; the officers appealed. See id. at 307-08. Affirmng
the Seventh Circuit’s dismssal of the appeal, the Suprene Court
concluded that there was a | ack of appellate jurisdiction because
there was no question of |aw at issue, but rather the appeal nerely
concerned a question of the “evidence sufficiency” of the officers’
contention that “we didn't doit.” 1d. at 313, 316. The present
case is controlled by Johnson.

First, the conpeting clainms in this case resenble Johnson in

light of the “I didn't do it” aspect of Barnhart’'s defense.
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Col ston clains that he was shot in the back as he escaped fromthe
scene; in contrast, Barnhart clains that he fired his weapon in
sel f-defense. The district court stated its grounds for denying
Barnhart’s notion for summary judgnent in plain |anguage: “The
Court has reviewed the sunmary judgnent evidence and is convi nced
that issues of material fact exist which preclude summary judgnent
inthis case.” Thus, just as in the case of the Johnson officers’
“we didn't do it” defense, in this case “the District Court’s
determ nation that the summary judgnent record in this case raised
a genuine issue of fact . . . was not a ‘final decision’ within the
meani ng of the relevant statute.” Id.; see also Cantu v. Rocha, 77
F.3d 795, 803 (5th Cr. 1996).

Behrens v. Pelletier, 116 S. C. 834 (1996), is not to the
contrary. Behrens reaffirns the Mtchell holding: “an order
denying qualified imunity, to the extent it turns on an ‘issue of

| aw, is imrediately appeal able.” Behrens, 116 S. . at 841

(citation omtted); see also Cantu, 77 F.3d at 803. Mbreover, the
Court explicitly reiterated the Johnson hol di ng, that:

determ nations of evidentiary sufficiency at
summary judgnent are not immediately appeal able
nmerely because they happen to arise in a
qualified-immunity case; if what is at issue in the
sufficiency determnation is nothing nore than
whet her the evidence could support a finding that
particul ar conduct occurred, the question decided
is not truly “separable” from the plaintiff’s
claim and hence there is no “final decision” under
Cohen and Mtchell.
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Behrens, 116 S. . at 842 (citing Johnson, 515 U S at 312-15).
Behrens therefore does not control this case, which is unappeal abl e
preci sely because of the absence of an issue of |aw.

Furthernore, our Court |acks appellate jurisdiction even if
the dispute is not characterized as a Johnson-style “I didn’t do
it” scenario. The state of the record was determ ned by the
district court to be insufficiently devel oped to permt findings of
fact upon which an evaluation of the objective reasonabl eness of
Barnhart’s actions could be based. In such a case, our Court | acks
appellate jurisdiction over an appeal from denial of sumary
j udgnent . See Naylor v. Louisiana, 123 F.3d 855, 857 (5th Gr.
1997); see also Hart v. O Brien, No. 96-40151, slip op. 548, 584-
87, 1997 W 656282, at *152-*159 (5th GCr. Nov. 6, 1997)
(Benavides, J., dissenting); Tanez v. Cty of San Marcos, 62 F.3d
123, 124-25 (5th Gr. 1995); Harper v. Harris County, 21 F.3d 597,
601 (5th Cir. 1994).

The district court in this case declared that an issue of
material fact exists which underm nes any determ nation at summary
j udgnent of “whether Oficer Barnhart had a reasonabl e belief of
danger from the fleeing suspect which would justify the use of
deadly force in self-defense.” The court therefore concl uded that
summary judgnent was i nappropri ate because both Barnhart’s cl ai mof
qualified imunity and Col ston’s clai munder 42 U.S. C. 8§ 1983 hi nge

on a determ nation of the objective reasonabl eness of Barnhart’s
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actions. See Grahamv. Connor, 490 U. S. 386, 394 (1989); Tennessee
v. Garner, 471 U.S. 1, 7-12 (1985). That decision was based on an
evaluation of the facts in the case; this appeal thus contains no
cogni zabl e i ssue of | aw

The majority attenpts to establish appellate jurisdiction by
assum ng away the disputed issues of material fact found by the
district court. Specifically, the majority purports to accept
Col ston’s factual allegations as true. It then turns to the
question of the objective reasonabl eness inquiry, which our Court
has acknow edged to be a question of |law that nmay be decided by a
judge in the absence of any dispute over material facts. See
Cantu, 77 F.3d at 802. But the majority then goes astray, draw ng
inferences in the wong direction and viewing the record in the
Iight nost favorable to Barnhart.

Inlight of the district court’s conclusion that the objective
reasonabl eness of Barnhart’s actions could not be determ ned at
sunmary judgnent because of the unsettled state of the record--a
conclusion based solely on the district court’s evaluation of
“evi dence sufficiency”--our Court has no appellate jurisdictionto
reviewthat judgnment. See Naylor, 123 F.3d at 857; see al so Tanez,
62 F.3d at 124-25; Harper, 21 F.3d at 601. The resolution of
di sputed material facts is not to be achieved by a judge through

summary judgnent. See Anderson v. Liberty Lobby, Inc., 477 U S.

242, 249-50 (1986). A dispute concerning material fact issues can
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only be resolved through resort to the finder of fact--in this
case, a jury.

This appeal does not present an issue separable from the
merits of Barnhart’s claim as is required by Coopers & Lybrand,
Mtchell and Johnson. The absence of an issue of |aw regarding
Barnhart’s qualified immunity claim that is separable from the
ultimate nmerits of Colston’'s lawsuit renoves this case from the
coll ateral -order category of final decisions and deprives this
Court of appellate jurisdiction. Furthernore, the i ssue of whet her
Barnhart used excessive force in this case can be reviewed by this
Court upon appeal froma final judgnent by the district court, and
such later review wll have the benefit of all of the evidence
produced at trial and the jury's resulting findings of fact. In
two respects, therefore--the absence of an i ssue separate fromthe
merits and the ultimate reviewability of Barnhart’s defense on
appeal from final judgnent--this case fails to pass the
separability test of Cohen, Coopers & Lybrand, and Mtchell for

interlocutory appeal.

1. Summary Judgnent

Assum ng, arguendo, that appellate jurisdiction does exist
Wth respect to Barnhart’s appeal, the district court’s denial of
summary judgnent shoul d be affirned.

The Fourth Anmendnent’s protection against unreasonable
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sei zures of the person has been applied in causes of action under
42 U.S.C. 8 1983 to inpose liability on police officers who use
excessive force against citizens. The relevant inquiry is one of
obj ecti ve reasonabl eness. See Mtchell, 490 U S. at 397. The
majority’s conclusion that Barnhart’s shooting of Colston was
obj ectively reasonable is highly dubious.

As a threshold matter, | again note that the majority does not
accept all of Colston’s factual allegations as true, as it purports
to do. Instead, the mpjority takes the opposite approach and
allows nunerous inferences in Barnhart’'s favor. For exanpl e,
Col ston frames his conplaint in terns of excessive force used in
preventing his attenpted escape from abusive treatnent. The
maj ority, however, describes a scene in which Colston violently
resisted the police, physically overpowered them and then remai ned
on the scene, standing ready to inflict serious injuries had
Barnhart not resorted to using his firearm The majority’s
treatnent departs radically fromthe ordinary practice of indul ging
factual inferences on summary judgnent in favor of the nonnovant.

In light of the majority’s hostile view of Colston’s charge,
it is perhaps not surprising that they erroneously conclude that
Barnhart’s conduct was objectively reasonable. A nunber of factors
lead nme to the opposite concl usion.

First, it is significant that Colston’s assault on the

of ficers never involved the use of a weapon. Not only did Col ston
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never use a weapon agai nst Barnhart and Langford, but he did not
disarmthemin any way. The ultimate bal ance of power was at al
times in the officers’ favor. Colston nay have initially overcone
the officers with his bare fists, but it is not too nuch to expect
that police officers be prepared to subdue an unruly detainee
W t hout having to resort to the use of a firearm

Second, the nature of the injuries inflicted by Col ston does
not suggest that a resort to deadly force was objectively
reasonabl e. The record bears no indication that either Barnhart or
Langford required nedical attention after the incident. It is true
that they were both knocked down, that they may have been
tenporarily dazed, and that Barnhart’s gl asses were broken. But
the effects of Col ston’s backl ash (agai nst what a reasonable jury
could find was unnecessary violence initiated by the officers) were
not injuries of any serious or |ife-threatening nmagnitude.

Finally, because the officers never asserted their authority
to arrest Col ston, we should be hesitant to indulge in Barnhart’s
favor the law s recognition of factors which nmay support the
reasonabl eness of using deadly force against a fleeing person.
See, e.qg., Garner, 471 U S at 3 (officer called out “police,
halt”); Brothers v. Klevenhagen, 28 F. 3d 452 (5th Cr.) (i ndividual
escaping from custody during transport from one holding cell to

another), cert. denied, 513 U S. 1045 (1994); Fraire v. Gty of

Arlington, 957 F.2d 1268 (5th Cr.) (officer yelled “Stop, police,”
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or “Halt, police,” several tinmes), cert. denied, 506 U S. 973
(1992); Jam eson v. Shaw, 772 F.2d 1205 (5th G r. 1985) (high-speed
car chase). Regardl ess, Barnhart’s failure to give a warning
whi ch he was obliged to give, if feasible, before the use of deadly
force agai nst Col ston, see Garner, 471 U. S. at 11-12, cuts strongly
agai nst a finding on sunmary j udgnent that Barnhart’s actions were
obj ectively reasonabl e.
* ok

The district court’s ruling that there are disputed facts
material to determ ning the objective reasonabl eness of Barnhart’s
conduct shoul d precl ude appell ate review of Col ston’s assertion of
qualified inmunity at this stage of the proceedi ngs. Furthernore,
assum ng that we do have jurisdiction, the judgnent of the district
court shoul d be affirnmed because Col ston has all eged a viol ati on of
his constitutional rights, and a jury's determnation that
Barnhart’s conduct was not reasonable could be supported by the
summary judgnent record.

In deciding that Barnhart’s conduct was objectively
reasonable, the mpjority stretches the holding of Tennessee V.
Garner far beyond that decision’s progeny. It is notable that the
core result of Garner was a restriction, not an expansion, of the
use of deadly force by law enforcenent officers. To the extent
that language in Garner attenpts to trace the boundaries of the

constitutional use of deadly force by the police, it is very
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difficult indeed to conclude that Barnhart’s actions fall

the purview of Garner’s gui dance.

W thin

To give this Court’s stanp of approval to Barnhart’s actions

is to ignore the Suprene Court’s poignantly rel evant observation:

It is not better that all felony suspects die than

that they escape. Where the suspect

poses nho
i mredi ate threat to the officer and no threat
others, the harm resulting from failing
apprehend him does not justify the use of

to
to
deadl y

force to do so. It is no doubt unfortunate when a
suspect who is in sight escapes, but the fact that

the police arrive a little late or are a little
sl ower afoot does not always justify killing the
suspect. A police officer may not seize an

unar ned, nondanger ous suspect by shooti ng hi mdead.

Garner, 471 U. S. at 11.

| respectfully dissent.
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