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UNI TED STATES OF AMERI CA,
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JOE REN MOQN,

Def endant - Appel | ant.

Appeal fromthe United States District Court
For the Southern District of Texas

(G 95-CVv-99)
Cct ober 8, 1997

Bef ore GARWOOD, DUHE, and DeMOSS, Circuit Judges.
PER CURI AM *

Joe Ren Moon appeal s the district court’s denial of his Mtion
Requesting Reentering of Judgnent. Finding no abuse of discretion

in the trial court’s denial of that nption, we affirm

Pursuant to 5TH QR R 47.5, the Court has detern ned that
this opinion should not be published and is not precedent except
under the Ilimted circunstances set forth in 5THQR R 47.5. 4.



BACKGROUND

In Septenber 1993, Mon was convicted of being a felon in
possession of a firearm and was sentenced to a period of seventy
mont hs incarceration. Mon did not appeal his conviction or his
sent ence.

Seventeen nonths later, in February 1995, Moon secured new
counsel, and filed a post-conviction notion seeking relief under 28
U S C 8§ 2255. The governnent responded to Moon’s notion, and the
nmotion was referred to a magi strate judge. On July 12, 1995, the
magi strate judge filed a report and recomendation that Moon’s
post -conviction notion be denied. Moon responded with tinely
obj ecti ons.

On March 14, 1996, Moon filed a Request for Carification of
Record, which asked the district court to update himwith regard to
the status of the case. Shortly thereafter, on March 19, 1996, the
district court entered an order denying Mon's 8 2255 notion for
relief fromthe crimnal judgnent against him The docket sheet
reflects that copies of the March 19 order and judgnent denying
Moon’s 8 2255 notion were mailed to both Mwon and his counsel
Moon’ s personal copy was | ater returned undelivered. |In addition,
Moon’ s counsel maintains that he did not receive the copy nmailed to
himat that tinme.

On May 16, 1996, Mowon filed a Mtion to Expedite and a

separate Mdtion for Medical Furlough. The basis of those notions



was t hat Mbon needed to be rel eased so that he coul d provi de sol ace
to his fiancé, who had becone suicidal in his absence.

On May 20, 1996, having received Mon’s undelivered copy of
the March 19 judgnent fromthe post office, the district court sent
duplicate copies of the March 19 order and judgnent to Moon and his
counsel. Mon contends that this notice was first received by his
counsel on May 24, 1996. On May 28, 1996, Moon filed a Mdtion
Requesting Reentering of Judgnent, claimng that he did not receive
notice of the March 19 judgnent until after the tine allowed for
appeal. This notion to reenter judgnent is not verified and there
is nothing in the record which supports his allegation that his
counsel did not receive notice.

Moon filed an untinely appeal fromthe March 19 judgnent on
June 6, 1996. This Court dism ssed that appeal in August 1996.
United States v. Moon, No. 96-40578 (5th GCr. Aug. 6, 1996). The
di sposition of Mwon's June 6 appeal was made expressly wthout
prejudi ce, however, as to this separate appeal fromthe district
court’s denial of Moon’s Mtion Requesting Reentering of Judgnent.

On June 11, 1996, the district court entered an order
summarily denying Moon’s Mtion Requesting Reentering of Judgnent
as being “wthout good cause.” Moon filed a tinmely notice of

appeal fromthe June 11 order, and this appeal ensued.

DI SCUSSI ON



Moon’ s appeal from the district court’s March 19 judgnent
needed to be filed no later than May 19, 1996. FED. R App. P
4(a). Moon’s request that the district court reenter the identical
judgnent with a |later date would have all owed Mon an additional
sixty days to appeal. Mowon's sole argunent in favor of his notion
was that the clerk did not serve notice of the March 19 judgnent
until May 24, 1997, which was seven days after the tine all owed for

the filing of an appeal.

Avoi di ng the Judgnent - Rule 60(b)

Moon’s Mbotion Requesting Reentering of Judgnent did not
provide any citations and did not direct the district court to any
rules of civil or appellate procedure that would authorize the
relief requested. Because Moon’ s notion sought to conpletely avoid
the district court’s March 19 judgnent, it is nost fairly
characterized as requesting relief under Federal Rule of Guvil
Procedure 60(b). The law of our Circuit is well-settled that
Rul e 60(b) does not vest unfettered discretion in the district
court to extend the tinme for filing an appeal. See Lancaster v.
Presley, 35 F.3d 229, 231-32 (5th Gr. 1994); Jones v. WJ. Servs.
Inc., 970 F.2d 36, 37-38 (5th CGr. 1992); WIlson v. Atwood G oup,
725 F. 2d 255 (5th Gr. 1984). Specifically, neither Rule 60(b) nor
Moon’ s representation that he did not receive tinely notice of the

judgnent authorized the district court to restart the appellate



time clock, thereby affording Mon an additional sixty days to

appeal the March 19 judgnent.

Enlarging the Tinme for Appeal - Rule 4(a)(6)

Moon argues on appeal that the district court could have
enl arged the tinme for appeal by applying Federal Rul e of Appellate
Procedure 4(a)(6). Federal Rule of G vil Procedure 77(d) and
Federal Rul e of Appellate Procedure 4(a) define the scope of relief
available to a party who clains he did not receive notice of the
judgment.? Federal Rule of Civil Procedure 77(d) requires the
clerk of the district court to mail notice of the entry of any
order or judgnent to all parties, and to make a note of the mailing
on the docket sheet. Rule 77(d) further provides:

Lack of notice of the entry by the clerk does not
affect the tine to appeal or relieve or authorize
the court to relieve a party for failure to appeal
within the tinme allowed, except as permtted in
Rule 4(a) of the Federal Rules of Appellate
Pr ocedur e.
Federal Rule of Appellate Procedure 4(a)(6) provides:

The district court, if it finds (a) that a party

entitled to notice of the entry of a judgnent or
order did not receive such notice fromthe clerk or

2 Federal Rule of GCvil Procedure 77(d) is substantively
identical for all purposes raised by this appeal to Federal Rul e of
Crimnal Procedure 49(c). Rule 12 of the Rules Governing 8§ 2255
Proceedi ngs authorizes the Court, inits discretion, to followthe
Federal Rules of Civil Procedure in the adjudication of § 2255
matters. See Lancaster v. Presley, 35 F.3d 229, 232 n.2 (5th Cr
1994) (noting effect of anendnents to FED. R CQv. P. 77(d) and FED.
R App. P. 4(a) in 8 2254 appeal).
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any party within 21 days of its entry and (b) that
no party would be prejudiced, may, upon notion
filed wthin 180 days of entry of the judgnent or
order or within 7 days of receipt of such notice,
whi chever is earlier, reopen the tinme for appea
for a period of 14 days fromthe date of entry of
the order reopening the tine for appeal.

Rul e 4(a)(6) requires findings by the district court (1) that
Moon did not receive notice of the judgnent within 21 days of
entry, and (2) that no party woul d be prejudi ced by enl argenent of
the tine for appeal. W are deprived of those findings in this
case because neither Moon’s notion nor the relief requested therein
were framed in the ternms contenplated by Rule 4(a)(6).

What we have instead is the contested assertion of Mon's
counsel that notice was not received. That sonme notice was nail ed
on March 19 is evidenced by the docket entry stating that the
parties were notified as well as the subsequent return of Mbon’s
personal copy by the Post O fice. Moreover, Mon's counsel does
not dispute that he successfully received notice of other docket
entries fromthe district clerk

Moon is not before this Court pro se. Rather, he is
represented, and was represented in the district court by counsel
who is admtted to practice in many of our federal district and
circuit courts. W are not, therefore, constrained to liberally
construe Moon’s notion to request relief under any unnaned avenue
that mght allow him additional time to perfect an appeal.
Moreover, this case does not present the tangible |ogistics

probl enms associated with serving notice upon an incarcerated
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prisoner.

Assuming that we were willing to construe Mon' s pl eadi ngs
liberally, and assum ng that we are free to overl ook the absence of
requi red findings, and assumng further that the district court
would find that Mwon did not receive notice of the Mrch 19
judgnment until May 24, 1996, Moon’'s My 28 Mtion Requesting
Reent ering of Judgnent, which was filed only four days |l ater, woul d
be tinmely as defined by Rule 4(a)(6). Nevertheless, our inquiry
does not end there.

The provisions of Federal Rule of Cvil Procedure 77(d) and
Federal Rule of Appellate Procedure 4(a)(6) are perm ssive. That
is, conpliance with the tinme requirenents of Federal Rule of
Appel | ate Procedure 4(a)(6) permts, but does not require, the
district court to enlarge the tine allowed for appeal. Jones, 970
F.2d at 39. Moreover, the district court’s denial of a Rule
4(a)(6) notion to enlarge the tinme for appeal is reviewed for abuse
of discretion only. ld. at 36, 39. “It is not enough that the
granting of relief m ght have been perm ssible, or even warranted
-- denial nust have been so unwarranted as to constitute an abuse
of discretion.” |Id. at 39 (internal quotations omtted).

Based upon the facts of this case, we cannot concl ude that an
abuse of discretion occurred. Qur Court has generally held that
the clerk’s failure to nmail notice of the judgnent, w thout nore,

does not require the district court to enlarge the tine for appeal.



Lancaster, 35 F.3d at 231-32; WIlson, 725 F.2d at 257.

Moon cont ends that we shoul d deviate fromthat rul e because he
made diligent efforts to nonitor the case. On March 14, 1996, Moon
filed a Request for Carification of Record. Having expedited a
ruling in the case, however, counsel did not follow up with any
i ndependent attenpt to discern the status of the case until fifty-
ei ght days later, when he filed a Mdtion to Expedite. That notion,
whi ch was prem sed upon Mon’s need to be with his ailing fiancé,
merel y encouraged pronpt action by the district court, and |Ii kew se
cannot substitute for counsel’s own inquiry into the status of the
case. We cannot say that counsel’s single abandoned attenpt to
discern the status of the case prior to judgnent conpels the
conclusion that the district court abused its discretion by
refusing toreenter its judgnent or to enlarge the tine for appeal.

We have reviewed the briefs and record on appeal and can find
no basis for holding that the district court abused its discretion
by not applying Rule 4(a)(6) to expand the tine all owed for appeal.
Al t hough Moon may have satisfied the technical tine requirenents of
Rule 4(a)(6), that proposition does not transform the district
court’s denial of permssive relief that was never requested into

an abuse of discretion.

Enlarging the Tinme for Appeal - Rule 4(a)(5)

Mbon al so contends that the district court’s denial of his



Mot i on Requesting Reentering of Judgnent was an abuse of discretion
because he denonstrated excusable neglect for his failure to file
a tinely appeal. Rule 4(a)(5) provides, in relevant part:
The district court, upon a showi ng of excusable
neglect or good cause, may extend the time for
filing a notice of appeal upon notion filed not
| ater than 30 days after the expiration of the tine
prescribed by this Rule 4(a). . . . No such
ext ensi on shall exceed 30 days past such prescribed
time or 10 days fromthe date of entry of the order
granting the notion, whichever occurs |ater.

Qur opinions have repeatedly enphasized that the excusable
negl ect standard in Rule 4(a)(5) nust be strictly interpreted to
erect a high threshold. Lathamv. Wells Fargo Bank, N A, 987 F.2d
1199 (5th Gr. 1993) (“the excusable neglect standard is a strict
one”); Allied Steel v. Cty of Abilene, 909 F.2d 139 (5th Cr.
1990) (“A strict construction of Rule 4(a)(1l) necessarily and
| ogically conpels us to erect a high threshold in our determ nation
of ~excusabl e neglect’ under Rule 4(a)(5).") (internal quotations
omtted)). To hold otherwi se would extend, as a matter of the
district court’s discretion, the jurisdictional tinelimts allowed
for appeal by Rule 4(a). It is true that nore recent decisions
have suggested a certain |oosening of the standard for excusable
negl ect. E.g., United States v. Montes, 65 F.3d 42 (5th Cr.
1995); United States v. Cark, 51 F.3d 42 (5th Gr. 1995) (both

relying upon Suprene Court’s adoption of a nore perm ssive standard

in Pioneer Investment Servs. Co. Vv. Brunswick Assocs. Ltd.
Partnership, 113 S. C. 1489 (1993)). Those cases afford no reli ef
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inthis case, where Moon's counsel offers no excuse for his failure
to nonitor the course of this litigation and no excuse for his
failure to properly seek relief fromthat failure in the district
court under Rule 4(a)(5). See Latham 987 F.2d at 1202-03
(rejecting party’s claimthat the clerk’s failure to provide notice
justified a finding of excusable neglect under Rule 4(a)(5) and
hol ding that the party’s failure to rely instead upon Rule 4(a)(6)
was fatal to her claimfor relief under Rule 4(a)(5)); see also
Pioneer, 113 S. C. at 1499-1500 (atypical placenent of bar date in
notice of creditor’s neeting created “drastic anmbiguity” that

excused counsel’s failure to file tinely claim.

CONCLUSI ON

Moon’ s Mbti on Requesti ng Reentering of Judgnent petitioned the
district court to reenter the March 19 judgnent, which woul d have
had the effect of allow ng Moon an additional sixty days to appeal.
Nei t her Rule 60(b) nor Mon’s assertion that he did not receive
tinmely notice of the judgnment authorized the district court to
grant that relief. To the extent that Mwon’s Mtion Requesting
Reentering of the Judgnent can be |iberally construed as requesting
relief within the paraneters of Rule 4(a)(5) or 4(a)(6), the
district court’s denial of that relief in the particular
circunstances of this case was not an abuse of discretion. CQur

conclusion that the district court did not abuse its discretionis
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driven in large part by Mon's failure to frane his notion and
request for relief in a manner consistent with that rule. Mon’s
failure to present that argunent to the district court deprives
this Court of the fact findings nade predicate to the enl argenent
of time under Federal Rul e of Appellate Procedure 4(a). Simlarly,
affording relief in this case wuld require the illogica
conclusion that district court abused its discretion by denying
perm ssive relief that was never requested in the district court.

For the foregoing reasons, the district court’s denial of

Moon’ s Mbtion Requesting Reentering of Judgnent is AFFI RVED.
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