IN THE UNI TED STATES COURT OF APPEALS
FOR THE FI FTH Cl RCU T

No. 96-40592
(Summary Cal ender)

YQUADEA DOVE AND
THERESA ROGERS,

Pl aintiffs-Appellants,

ver sus

WESTWARD TRAI LS MANOR, | NC.
D/ B/ A WVESTWARD TRAI LS MANCR

Def endant - Appel | ee.

Appeal Fromthe United States District Court
for the Eastern District of Texas
(No. 95-111)

February 19, 1997
Bef ore H G3 NBOTHAM W ENER, and BENAVIDES, Circuit Judges.
PER CURI AM ~

This is an appeal fromthe district court’s grant of summary
judgnent in favor of Defendant-Appellee Wstward Trails Manor,

Inc., d/b/la Wstward Trails Mnor (“Wstward”), dism ssing

" Pursuant to Local Rule 47.5, the court has determ ned that
this opinion should not be published and is not precedent except
under the Ilimted circunstances set forth in Local Rule 47.5. 4.



Plaintiffs-Appellants Ygquadea Dove' s and Teresa Rogers’ cl ai ns of
sexual harassnment and retaliation under Title VII of the GCvil
Rights Act of 1964! and race discrimnation under both Title VII
and 42 U.S.C. § 1981. For the reasons that follow, the district
court’s grant of summary judgnent is affirned.
I
FACTS AND PROCEEDI NGS

West war d oper ates a nursing hone i n Nacogdoches County, Texas.
Former plaintiff Canellia Ann Kelly worked as a housekeeper for
Westward. Plaintiffs Dove and Rogers worked as Certified Nurse’s
Aids for Westward. In March 1994, Westward also hired Vincent
Wlburn to work as a Certified Nurse’'s Aid. He was not a
supervi sor of any of the plaintiffs.

On June 18, 1994, W/ burn approached Kel | ey from behi nd whil e
she was cl eani ng one of the bathroons in the nursing hone, exposed
his genitals to her, and nade |l ewd remarks. Kelly pushed WI burn
out of the way and | eft the bathroom

The next day on which Kelly was scheduled to work while
managenent was present was June 22, 1994. On that date — her
first opportunity — she reported the WIlburn incident to her
i mredi at e supervisor, Elizabeth Duke, who advised Kelly to report
the incident to WIburn's supervisor, Carol Ml andes. Neither

supervi sor docunented Kelly’ s report, but Ml andes told Kelly that

142 U S.C. § 2000e et seq.



she woul d “take care of it.

The next day (June 23rd), after admtting his role in the
bat hroom i ncident, WIburn was given a witten “first warning.”?
That sanme day, however, W/l burn strolled down a hallway in the
presence of Kelly, holding a banana at his crotch, waving it |ike
a phallus, and laughing. Kelly pronptly reported this incident to
Westward Adm ni strator Joyce Lew s. At the neeting with Lew s,
Westward’s Director of Nursing, Vickie Randall, called Kelly a
“trouble maker” and told Kelly she would either have to work with
Wl burn or leave. |Instead of taking any additional disciplinary
action against Wlburn, Lewis told Kelly that the nost they could
do was transfer her to another assignnent. Believing that WIburn
woul d be allowed to continue harassing her and that her conpl ai nt
was not being taken seriously, Kelly resigned that day.

The next day, in the wake of Kelly s resignation, Wstward
supervi sor Ml andes asked plaintiffs Dove and Rogers whether
W I burn had ever harassed themin a sexual manner. Both plaintiffs
separately reported that, indeed, WIburn had nade sexually
suggestive remarks to them They also reported that he had
performed | ewmd “hunpi ng” gestures with elderly fenmal e pati ents who

he was responsible for lifting in the showers. Both plaintiffs

2 Plaintiffs claimthere is a factual dispute as to whether
this first warning was in fact given. Wl burn testified in
deposition that Westward nmanagenent talked with hi mabout Kelly’'s
conplaint, but the actual warning notice that Westward introduced
as evidence of the warning does not indicate receipt or
acknow edgnent by W/ burn.



acknow edge never having conpl ai ned about WI burn’s behavior prior
to the questioning initiated by Ml andes on June 24, 1994.

Havi ng ferreted out these additional reports of inappropriate
behavi or from Dove and Rogers, Westward adm ni strators Randal |l and
Mol andes nmet with Wl burn and informed him of Dove’ s and Rogers’
conplaints. These admnistrators apparently did not immediately
take any further renedial action.?

Later that sane day (June 24th), WI burn waited for Rogers and
Dove to | eave work (Dove was giving Rogers a ride hone), chased
Dove’ s vehicle wwth his, and reportedly tried to run Dove’s vehicle
of f the road. Dove pronptly reported this incident to Wstward
Adm ni strator Lewi s who responded that, as it had occurred outside
of work, there was nothing she could do about it.

Four days | ater, on June 28, 1994, W/l burn told other Wstward
enpl oyees that he wanted to burn down Dove’ s and Rogers’ houses and
shoot both wonen and their children as they canme running out of
their homes. Rogers reported these threats to Ml andes at 11:45
that nmorning. After questioning (1) WI burn, who deni ed maki ng t he

threats, and (2) two ot her enployees, both of whom confirnmed that

3 There appears to be a factual dispute as to whether W/ burn
was i ssued a second warning at this neeting or was nerely inforned
of the additional conplaints. It is also possible that this
meeting was actually the neeting in which WIburn received his
first warning. The factual record is, to say the | east, sonewhat
confusi ng regardi ng t he preci se chronol ogy of warni ngs and neeti ngs
between W1 burn and Westward managenent. This apparent dispute,
however, does not rise to the level of materiality even if it is
genui ne.



Wl burn had nmade the threats, Mol andes called WIlburn into his
office and effectively fired himat 12:15 that afternoon —thirty
mnutes after first hearing of the threats. Ml andes i medi ately
i nfornmed Dove and Rogers that W1 burn had been fired or “was gone.”

Nevert hel ess, two days | ater —June 30, 1994 —bot h Dove and
Rogers quit their jobs at Wstward. In explaining their
resignations, both plaintiffs assert that Ml andes refused to talk
wth themand treated themcoolly at a staff neeting the next day;
they also state that other enployees began calling them “trouble

makers,” the termfirst used by Ms. Randall in reference to Kelly.
I n addi ti on, Dove contends that her work assi gnnent was tenporarily
changed fromworking a hall to working only in the showers.
After filing tinmely discrimnation charges with the Equa

Enmpl oynent Qpportunity Conm ssion and receiving their right-to-sue
letters, plaintiffs Kelley, Dove, and Rogers filed the instant suit
agai nst Westward in April 1995, asserting Title VII clainms for
sexual har assnment and retaliation, and clains for race
discrimnation pursuant to Title VII and 42 U.S.C. 8§ 1981. In late
January 1996, Kelly settled by accepting an offer of judgnment from
Westward in the anount of $14,000. Soon thereafter Westward fil ed
a notion for summary judgnent, asserting that (1) it was not |iable
for Dove’'s and Rogers’ Title VIl sexual harassnent and race
di scrimnation clains because Westward had taken pronpt renedial
action, and (2) their race discrimnation clains were precluded by
Westward’'s renedial action, and any such clains arising under
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section 1981 were specifically precluded as a matter of |aw by

Patterson v. MlLean Credit Union.*

In May 1996, the district court not only granted Westward’'s
nmotion for summary j udgnment on Dove’ s and Rogers’ sexual harassnent

and race discrimnation clains but also dism ssed sua sponte

plaintiffs’ retaliation clains, albeit the court did so wthout
provi di ng any further analysis. Dove and Rogers tinely filed their
Notice of Appeal and now specifically challenge the district
court’s grant of Wstward s summary judgnent notion, dism ssing
t heir sexual harassnment and race discrimnation clainms, as well as

the court’s sua sponte grant of summary judgnent dism ssing their

retaliation clains.
[ 1
ANALYSI S

A. Standard of Revi ew

We review a grant of summary judgnent de novo and apply the
sane standards as used in the district court.® Summary judgnent is
therefore appropriate “if the pleadings, depositions, answers to

interrogatories, and admssions on file, together wth the

4491 U. S. 164, 178, 109 S. . 2363, 105 L.Ed.2d 132 (1989).
As plaintiffs note and def endant acknow edges, however, the G vil
Ri ghts Act of 1991 anended section 1981 to overrule Patterson. See
42 U.S.C. § 1981(b); Partee v. Metro. School Dist. of WAshington
Tp., 954 F.2d 454, 457 (7th Gr. 1992).

> LaPierre v. Benson Nissan, Inc., 86 F.3d 444, 447 (5th Cr
1996) .




affidavits, if any, show that there is no genuine issue as to any
material fact and that the noving party is entitled to a judgnent
as a matter of law "6

A trial court may sua sponte grant a notion for summary

judgnent as to any claimas long as the court provides the |osing
party with ten days notice to cone forward with all of his evidence
on that claim’ When a district court grants a sua sponte sunmary
j udgnent wi t hout having provided the proper notice, however, the
summary judgnment will only be affirnmed if the lack of notice is
found to constitute harmess error.® Summary judgnent wll be

consi dered “harnl ess” in such a circunstance “if the nonnobvant has

no additional evidence or if all of the nonnmovant’s additiona

evidence is reviewed by the appellate court and none of the
evi dence presents a genuine i ssue of material fact.”® Put another
way, the party seeking to avoid a sua sponte sunmmary judgnent “nust
present specific evidence that creates a genuine issue of materi al

fact, or at l|east identify how additional discovery would yield

6 Fed. R Cv. P. 56(c).

" Fed. R Cv. P. 56(c); Celotex v. Catrett, 477 U S. 317,
326, 106 S.Ct. 2548, 2554, 91 L.Ed.2d 265 (1986).

8 Nowin v. Resolution Trust Corp., 33 F.3d 498, 504 (5th Cr
1994); Leatherman v. Tarrant County Narcotics Intelligence and
Coordination Unit, 28 F.3d 1388, 1398 (5th Cr. 1994).

® Nowin, 33 F.3d at 504 (quoting Leathernman, 28 F.3d at 1398)
(enphasis in original).




such an issue.”

In the instant case, plaintiffs Dove and Rogers have proffered
the additional deposition evidence that they woul d have introduced
had they received notice that the district court was considering
summary judgnent on their retaliation clains as well as their
sexual harassnent and race discrimnation clains. Accordingly, on
appeal we have considered this additional evidence in review ng the
district <court’s grant of summary judgenent on plaintiffs’

retaliation claim

B. Sexual Harassment d ai ns

To prevail on a claimof sexual harassnent in the workpl ace,
a plaintiff nust denonstrate each of the follow ng el enents:
(1) the enployee belongs to a protected group;
(2) the enpl oyee was subject to unwel cone sexual harassnent;
(3) the harassnent was based upon sex;
(4) the harassnent was so pervasive as to alter the
enpl oyee’ s condi tions of enpl oynent and create an abusi ve

wor ki ng envi ronnent; and

(5) the enpl oyer knew or should have known of the harassnent
and failed to take pronpt renedial action.

In this case Westward argued, and the district court agreed, that

10 ] d.

11 Nash v. Electrospace System Inc., 9 F.3d 401, 403 (5th Cr
1993), citing Jones v. Flagship International, 793 F. 2d 714, 719-20
(5th Cr. 1986), cert. denied, 479 U S. 1065, 107 S.C. 952, 93
L. Ed. 2d 1001 (1987); see also Hirras v. Nat. R R Passenger Corp.
95 F.3d 396, 398 (5th Gr. 1996).
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Westward was entitled to summary judgnent on plaintiffs’ sexua
harassnent cl ai ns because Westward t ook pronpt renedi al acti on when
it learned of WIburn' s inappropriate behavior towards Dove and
Rogers. As we have previously observed, the determ nation whet her
an enployer’s renedial response to discrimnatory conduct is
sufficiently pronpt and appropriately calibrated will *“depend on
the particular facts of the case—the severity and persistence of
the harassnment and the effectiveness of any initial renedial
steps. " 1? In general, a renedial action sufficient to avoid

liability is one that is reasonably calculated” to end the
harassnment.”*® Here, the district court focussed on two obvious
facts in evaluating Westward’s renedi al actions: (1) Neither Dove
nor Rogers reported any sexual harassnent by WI burn before June
24, 1994, when Westward took the initiative and inquired; and
(2) Wlburn was fired on June 28, 1994, albeit for his intervening
threats of violence. The court then held that Wstward's
termnation of Wl burn’s enpl oynent within four days of plaintiffs’
first conplaint established, as a matter of |aw, that Westward t ook
adequate renedial action wth sufficient dispatch to preclude

plaintiffs’ recovery.

Plaintiffs now argue that this conclusion is flawed for

2Hrras, 95 F.3d at 399-400 (quoting Waltnman v. | nternational

Paper Co., 875 F.2d 468, 479 (5th Gr. 1989).

13 Garcia v. EIf Atochem North Anmerica, 28 F.3d 446, 451 (5th
Cir. 1994) (citng Jones, 793 F.2d at 719-20).
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several reasons. First, they note that Wl burn’s sexual harassnent
was severe, persistent, and openly practiced. Second, they observe
that Wl burn's sexual harassnent was first explicitly reported by
Kelly on June 22nd. G ven these facts, they argue that Westward's
first witten warning to WIlburn on June 23rd (after Kelly’'s
report) was too lenient and, further, that Wstward s apparent
failure to take any additional renedial action imediately
follow ng Dove’'s and Rogers’ reports confirns the inadequacy of
Westward’' s response. Finally, they argue that Westward' s renedi a
actions failed to encourage victins of harassnent to cone forward,
but instead, by confronting WIlburn with new conpl ai nts of sexual
harassnment and identifying the plaintiffs as the conplainers,
exposed plaintiffs to Wlburn's retaliatory actions and thereby
acconpl i shed the opposite result.

As Westward notes in response, it is indisputable that from
the time Westward gave WIlburn his first warning and received
plaintiffs’ conplaints until the tinme he was fired —a period of
just four or five days — W/ burn never again subjected Dove or
Rogers to any sexual harassnent. To be sure, he appears to have
directed tortious or even crimnal conduct towards the plaintiffs
“of f canpus”; but his harassing behavior of an explicitly sexual

nature never recurred. Consequently, we conclude that Westward’s

14 See Meritor Savings Bank, fsb v. Vinson, 477 U.S. 57, 73,
106 S. . 2399, 2408, 91 L.Ed.2d 49 (1986) (indicating in dicta
that enployer’s anti-discrimnation policies should be “cal cul ated
to encourage victins of harassnent to cone forward”).

10



remedi al actions —issuing a witten warning;, conmencenent of an
investigation; and the firing of WIlburn within mnutes after
confirmng his threats to injure the plaintiffs —were, in the
circunstances of this case and seen in conbination, not only
“‘reasonably calculated” to end the harassnment,”! but were
effective in ending it finally and pronptly.* |ndeed, the entire
epi sode —fromW I burn’s initial harassnent of Kelly until he was
fired — lasted but ten days. As a result, plaintiffs cannot
establish a genuine issue of material fact as to the fifth and
final Nash el enent of their sexual harassnent claim and therefore

summary judgnent on this claimwas proper.

C. Retaliation d ains

The district court granted summary judgnent on plaintiffs’
retaliation claim without providing us wth the benefit of its
anal ysis except for stating conclusionarily that “the summary
j udgnent evidence is totally lacking.” Although we agree with that
conclusion, we shall briefly explain our reasoning based upon al
of the sunmmary j udgnent evi dence, including the additional evidence

proffered through the plaintiffs’ Mtion to Mdify the Record

15 Grcia, 28 F.3d 451.

16 See Dornhecker v. Malibu Grand Prix Corp., 828 F.2d 307, 309
(5th Cr. 1987) (enployer’s assurance, offered less than twelve
hours after initial conplaint was nade, that conpl ai ni ng enpl oyee
woul d not have to work with harassing co-enployee after current
business trip ended constituted pronpt renedial action sufficient
to preclude plaintiff’s recovery)
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pursuant to Rule 10 of the Federal Rules of Appellate Procedure.?’

To state an actionable claimfor retaliation under Title VII,
a plaintiff nust establish that (1) he engaged in a statutorily
protected activity, (2) he suffered an adverse enpl oynent action
followng the protected activity, and (3) a causal connection
exi sted between the protected activity and the adverse action.?8
Dove and Rogers plausibly contend that by reporting WIlburn's
of fensi ve sexual conduct on June 24 they opposed an unl awf ul
enpl oynent practice and thus satisfied the protected activity
requi renment of their retaliation claim

To establish the second elenent of their retaliation claim
however, plaintiffs can only point to Wl burn’s actions —his off-
prem ses, after hours, attenpted vehicular assault and his open
threats, communicated to third parties, to kill plaintiffs and
their famlies — as evidence of their having experienced an
adver se enpl oynent action. Unfortunately for plaintiffs, Wl burn’s

adm ttedly reprehensi bl e actions sinply cannot be attributed to his

7 The additional evidence, which was not included in
plaintiffs’ response to Westward’ s notion for summary judgnent but
whi ch we have considered on appeal, consists of excerpts of two
depositions. In one, Joyce Lew s acknow edged that the purported
vehi cul ar assault was reported to her but that she told the
plaintiffs that she could take no action as the incident had
occurred outside the scope of their and W1 burn’s enpl oynent; and
in the other, plaintiff Dove said that she had resigned not just
because of Wl burn's retaliatory actions but al so because her co-
wor kers and supervi sors sneered at her and woul d not speak to her,
and because she was tenporarily reassigned to work only in the
showers.

18 Nowl in, 33 F.3d at 507.
12



enpl oyer, Westward. To the contrary, WIburn acted, albeit

tortiously and perhaps even crimnally, on his own initiative —a
classic “lark” in no way attributable to the scope of his
enpl oynent. O course, the possibility that WIlburn —nerely a
co-worker — m ght have been notivated by a desire to retaliate

agai nst Dove and Rogers for their actions against him personally
does not nean that Westward intended to or in fact did invite this
behavior and thereby subject the plaintiffs to an adverse
enpl oynent action. |Instead, the evidence shows that Westward did
not firethe plaintiffs, denote them dock their pay, substantially
change their work assignnents, or take or refrain fromtaking any
ot her action that could reasonably be characterized as an adverse
enpl oynent action. I ndeed, all it did was to initiate an
appropriate and tinmely investigation in response to plaintiffs’
allegations and tinely confront Wlburn wth the fact that two nore
co-enpl oyees had conplained of inappropriate sexually-tinged
behavior. In short, WIburn took reprehensible personal actions
against the plaintiffs; Westward t ook no adverse enpl oynent action
agai nst them

As plaintiffs have not shown the existence of a genuine issue
of material fact as to this second element of their retaliation
clainms, sunmary judgnent is appropriate on these clains as well.

D. Race Discrinnation d ains

Finally, plaintiffs’ allegations of racial discrimnation
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whet her founded on Title VII or 8 1981, are alnost entirely
prem sed on the sane all egations as are their sexual harassnent and
retaliation clains. 1In short, they argue that Wstward tol erated
W burn’s sexual harassnent of them because they are black. As we
have found that there was no actionable sexual harassnent given
Westward’' s pronpt renedi al action in responseto WI burn’s conduct,
plaintiffs’ clains of racial discrimnation sinply cannot stand.
We add, however, that the mnor fact that Westward s managenent,
al beit conprised entirely of whites, fired Wl burn, a black, after
two enpl oyees, the first black and the second white, confirned his
threats against the plaintiffs, would have been too sl ender a reed
to support a race discrimnation claim even if there had been
actionabl e sexual harassnent. As Westward noted, it sought
confirmation fromits enployees in rapid succession after Rogers
reported Wlburn's threats, and called in witnesses as soon as t hey
were nmentioned by plaintiffs or others. 1In other words, not even
a glimrer of racial discrimnation can be found in Westward’ s swi ft
response to Dove’'s and Rogers’ conplaints. Accordi ngly,
plaintiffs’ clainms of racial discrimnation, whether founded on
Title VII or 8§ 1981, were properly dism ssed on summary judgment.
1]
CONCLUSI ON

For the reasons set forth above, we hold that plaintiffs have

failed to submt evidence denonstrating genui ne i ssues of materi al
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fact as to their sexual harassnment, retaliation, or race
discrimnation clains. Accordingly, the district court’s grant of
summary judgnent dismssing plaintiffs’ clainsintheir entiretyis
affirmed and their Rule 10(e) notion is denied as noot, given our
consideration of their proffered additional evidence.

Summary Judgnent AFFI RVED; Motion DEN ED as noot.
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