IN THE UNI TED STATES COURT OF APPEALS
FOR THE FI FTH Cl RCU T

No. 96-40520

Summary Cal endar

Rl CARDO CHI LDRESS,
Pl ai ntiff-Appellant,

vVer sus
GARY L. JOHNSON, DI RECTOR, TEXAS DEP' T
OF CRIM NAL JUSTICE, INST' L DI V.
Respondent - Appel | ee.

Appeal fromthe United States District Court
For the Southern District of Texas
C- 95- Cv- 310

Novenber 25, 1997
Before KING H G3 NBOTHAM and DAVIS, G rcuit Judges.
PER CURI AM *

Ri cardo Childress was convicted in Texas state court for
aggravat ed sexual assault. He is presently serving a 50-year
sentence in the custody of the Texas Departnent of Crim nal
Justice, Institutional Division. Childress has appeal ed the
district court's order denying his petition for a wit of habeas
cor pus.

Anmong ot her things, Childress contends that his trial

attorney erred in failing (1) to nove to suppress a pretrial

"Pursuant to 5THCGR R 47.5, the court has determn ned that
this opi nion should not be published and is not precedent except
under the limted circunstances set forth in 5THCQR R 47.5. 4.



statenent; (2) to introduce the testinony of two physicians who
had exam ned hi m and had determ ned that he did not have
gonorrhea; (3) to object to the adm ssion of evidence of
unadj udi cat ed extraneous offenses during the guilt and puni shnent
phases of the trial; (4) to object to the prosecutor's inproper

cl osing argunent, which discussed nmatters not in evidence; (5) to
object to the prosecutor's argunent which bolstered the victinls
testinony; (6) to "stop the jury selection" after a white

veni reperson nmade an inflammtory remark; (7) to denonstrate that
the victi mwas prom scuous; and (8) to object to questioning by
the prosecutor during cross examnation of Childress with regard
to "what a witness not called mght or could have said." He also
chal | enges the effectiveness of his appellate counsel in failing
to rai se on appeal the above-listed argunents. Largely for the

reasons stated by the district court, see Childress v. Johnson,

No. C-95-CV-310 (S.D. Tex. Apr. 22, 1996) (unpublished), we hold
that Childress has failed to denonstrate that his attorneys
provided himwith constitutionally ineffective assistance.

In his reply brief, Childress argues for the first tine that
his attorney failed to advise himto accept a plea offer fromthe
state. We will not review issues which are initially raised in a

reply brief. See United States v. Prince, 868 F.2d 1379, 1386

(5th Gr. 1989).
Chil dress raises a nunber of wholly conclusion argunents in
this appeal: that the Texas Court of Crim nal Appeals "abused its

di scretion” in denying his third state petition for wit of



habeas corpus and that his right to due process was viol ated
because the prosecutor urged the jury to find himguilty on a
theory or for an offense which had not been charged in the
i ndi ctment. Such concl usional argunents formno basis for habeas
relief.

Chil dress al so contends that his right to due process was
vi ol at ed when the prosecutor commented in closing argunment that
Childress had failed to present any witnesses. Only in the nost
egregi ous cases are prosecutorial remarks so inflammtory as to

anmpunt to constitutional violations. See Otega v. MCotter, 808

F.2d 406, 410 (5th Gr. 1987). Here, the prosecutor nerely argued
that Childress had failed to present any evidence to support a
claimnmade by Childress's attorney in closing.

AFFI RVED.



