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PER CURI AM *

Juan Escamlla Quintanilla appeals the inposition of a two-
| evel enhancenent, for making an “express threat of death”, to his
base offense | evel for bank robbery. W AFFI RM

| .

In Decenmber 1995, Quintanilla entered a bank dressed in a

Santa Claus outfit. Upon Quintanilla asking to speak with a bank

manager, Debbie Bl edsoe, a bank vice-president, nmet himin the

Pursuant to Local Rule 47.5, the court has determ ned
that this opinion should not be published and is not precedent
except under the limted circunstances set forth in Local Rule
47.5. 4.



| obby. Quintanilla told Bledsoe he wanted to speak wth her
privately and followed her to her office. Once there, Quintanilla
told her, “You are being robbed”. She replied, “This is not very
funny”, and Quintanilla responded “No, it’s not”. Quintanilla then
rai sed his left hand, which was covered with white material (later
determned to be a fake beard fromthe Santa O aus costune), and
pointed it at Bl edsoe. At this point, Quintanilla was about eight
to ten inches away fromher. According to Bl edsoe, she could not
see what was in Quintanilla’ s hand, but it “looked |ike there was
sonet hing” there. Restated, she did not actually see a weapon in
hi s hand.

Bl edsoe told Quintanilla that she had no noney in her office,
so he followed her to the bank teller counter —wth his raised
hand poi nted at her back —where she gave hi mapproxi mnately $4, 700.
He departed, but was soon apprehended.

In February 1996, Quintanilla pled guilty to bank robbery, in
violation of 18 U S.C. 8 2113(a), in accordance wth a plea
agreenent whereby the Governnent agreed to recomrend a three-| evel
reduction for acceptance of responsibility and a sentence at the
low end of the applicable guideline range. The Presentence
| nvestigation Report recommended, inter alia, a two-leve
enhancenent under Guidelines § 2B3.1(b)(2)(F) for making an

“express threat of death”



Quintanilla filed a witten objection to this enhancenent
reconmendat i on. At the sentencing hearing, follow ng Bl edsoe’s
testi nony about the robbery and argunent by counsel, the court
found that such a threat had been made. Counsel for Quintanilla
nmoved to reopen the proceedings, and the court allowed Quintanilla
to make a few statenents, sone of which contradicted Bl edsoe’s
testinony. The court re-entered its earlier finding.

.

Quintanilla presents two i ssues: whether the district court’s
factual findings were clearly erroneous because it credited
statenents to Bl edsoe that she never made; and whether the court
m sappl i ed the gui del i ne because Quintanilla nmade, at best, only an
inplied threat of death.

A

Along this line, there is considerabl e disagreenent between
the parties as to the proper standard of review, primarily because
there is sone confusioninthis circuit as to what standard applies
to an express threat of death ruling. Quintanilla states correctly
that fact findings are reviewed for clear error but clains that the
application of this guideline to the facts is reviewed de novo.
The governnent nmaintains that Quintanilla s “msapplication”
contention should be reviewed only for plain error, asserting that

it is being raised for the first tinme on appeal. It contends, in



the alternative, that application questions are reviewed for abuse
of discretion.

We are not convinced that an express threat of death ruling is
properly characterized as an “application” of a sentencing
guideline. Application questions typically arise when a given set
of facts are undisputed, and the district court is faced wth two
or nore possible guidelines to apply to that conduct. See United
States v. CGonzales, 40 F.3d 735, 738 (5th Cr. 1994). W review
such questions de novo. Id.

Determ ning whether a given set of facts constitutes an
express threat of death seens nore anal ogous, for exanple, to the
determnation that a defendant’s conduct constitutes “obstruction
of justice”, a finding reviewed only for clear error. See United
States v. Conpb, 53 F.3d 87, 89 (5th Cr. 1995) (finding of
“obstruction of justice” reviewed for clear error), cert. denied,
116 S. C. 714 (1996); see also United States v. Puig-Infante, 19
F.3d 929, 942 (5th Cr. 1994) (finding that crimnal enterprise is
“foreseeable” reviewed for clear error); United States v. Fisher,
7 F.3d 69, 70 (5th Gr. 1993) (finding of “abuse of position of
trust” reviewed for clear error); cf. United States v. Flucas, 99
F.3d 173, 180 (5th Gr. 1996) (reviewing sentencing court’s
determ nation of “acceptance of responsibility” with “even nore
deference than the pure ‘clearly erroneous’ standard”), cert.

denied, 117 S. . 1097 (1997).



On the other hand, our court has suggested previously that an
express threat of death ruling is reviewed de novo. See United
States v. Ashburn, 20 F.3d 1336, 1340 (5th Cr.), reinstated in
part, 38 F.3d 803, 807 n.11 (5th Gr. 1994) (en banc). And, we
have characterized a finding under a different subsection of §
2B3.1(b)(2) as an “application” question and reviewed it de novo.
See United States v. McCarty, 36 F.3d 1349, 1360 (5th G r. 1994)
(reviewwng finding under 8§ 2B3.1(b)(2)(C) that firearm was
“brandi shed, displayed, or possessed” during a bank robbery —an
“application of the sentencing guidelines” —de novo).

For purposes of this appeal, however, we need not resolve this
di spute, because we conclude that under either de novo or clear
error review, Quintanilla s sentence should be affirmed. Likew se,
we need not address the contention that plain error review shoul d
be appli ed.

B
The commentary to 8 2B3.1(b)(2)(F) states that an express

threat of death “may be in the form of an oral or witten

statenent, act, gesture, or conbination thereof”. US S G 8
2B3.1, coment. (n.6). In making its determnation, a district
court is to consider the intent of the guideline —“to provide an

i ncreased of fense | evel for cases in which the offender(s) engaged

in conduct that would instill in a reasonable person, who is a



victim of the offense, significantly greater fear than that
necessary to constitute an el enent of the of fense of robbery”. 1d.

The district court found that Quintanilla “created a gesture
in the face and shape of a gun” and pointed it at Bl edsoe with his
hand hi dden under a “Santa C aus beard”. The court determ ned al so
that a reasonable person could conclude that there was a gun
underneath the beard and that, as a whole, Quintanilla s conduct
“would instill fear in a reasonabl e person beyond that necessary to
commt the crine of bank robbery”.

1

Based on our review of the sentencing hearing transcript, we
find no nerit in Quintanilla s attack on the findings of fact.
Al though Quintanilla testified that he never pointed at Bl edsoe,
the court was entitled to credit Bledsoe’'s testinony as nore
credible, especially since Quintanilla did not testify to that
effect until after the judge concluded (for the first tinme) that an
express threat of death had been nade.

2.

As for the ultimite determnation that Quintanilla nmade an
express threat of death, we refer to the application note
acconpanying 8 2B3.1, permtting a court to base this finding on
gestures or statenents, or conbinations thereof. U S S. G § 2B3.1,
coment. (n.6). The conbination of Quintanilla s raising his

covered |left hand, formng the shape of a gun, pointing it at



Bl edsoe froma di stance of eight to ten inches, and saying “This is
a bank robbery” and “No, it’s not [a joke]” clearly fall within the
paraneters of this guideline.

L1l

For the foregoing reasons, Quintanilla s sentence is

AFFI RVED.



