IN THE UNI TED STATES COURT OF APPEALS
FOR THE FI FTH Cl RCU T

No. 96-40492
Conf er ence Cal endar

UNI TED STATES OF AMERI CA
Pl ai ntiff-Appellee,

ver sus
CLI FTON EARL BERNARD
Def endant - Appel | ant.

Appeal fron1{hé On{téd-s{a{eé ﬁsﬂrict Court
for the Eastern District of Texas
USDC No. 1:93-CR-108-1
February 21, 1997
Before SMTH, EM LIO M GARZA, and PARKER, Circuit Judges.
PER CURI AM *

Clifton Earl Bernard was indicted for possession with intent
to distribute cocaine. Following two years as a fugitive,
Bernard pleaded guilty to that offense. |n sentencing Bernard,
the district court enhanced his offense | evel for possession of a
fiream

Section 2D1.1(b)(1) of the Sentencing Cuidelines provides

for a two-point upward adjustnent in the offense level in a drug

crime if a dangerous weapon was possessed, "unless it is clearly

Pursuant to Local Rule 47.5, the court has determ ned
that this opinion should not be published and is not precedent
except under the limted circunstances set forth in Local Rule
47.5. 4.
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i nprobabl e that the weapon was connected with the offense.”

§ 2D1.1, coment. (n.3); United States v. Mtchell, 31 F. 3d 271

277 (5th Gr.), cert. denied, 115 S. C. 455 (1994). Although

Bernard argues that he had no know edge of the presence of the
gun, he concedes that it was found in the trunk of his car with
the cocaine. The district court did not err in applying the
enhancenent .

The district court also did not clearly err in increasing
Bernard’ s offense | evel pursuant to 8 3Cl.1 of the guidelines
(obstruction of justice) because he failed to appear in court.

United States v. Graves, 5 F.3d 1546, 1555 (5th Cr. 1993), cert.

denied, 114 S. . 1829 (1994).

Wth respect to his claimthat the district court erred in
denying hima reduction in his offense | evel for acceptance of
responsibility, Application Note 4 to 8 3EL.1 of the guidelines
provi des that conduct which results in an of fense-|evel
enhancenment under § 3Cl.1 for obstruction of justice "ordinarily
i ndi cates that the defendant has not accepted responsibility for
his crimnal conduct” except in "extraordinary cases in which
adj ustments under both 88 3Cl.1 and 3E1.1 may apply." G ven the
deferential standard of review applied to acceptance of
responsibility findings and the finding that Bernard had
obstructed justice, the district court did not err in determning
that Bernard was not entitled to a reduction for acceptance of

responsibility. See United States v. Ayala, 47 F.3d 688, 691

(5th Gir. 1995).
AFFI RVED.



