IN THE UNI TED STATES COURT OF APPEALS

FOR THE FI FTH Cl RCU T

No. 96-40488
Summary Cal endar

MARK PETROLEUM | NC.,
Pl ai ntiff-Appellant,
VERSUS
LESTER H. SM TH, SM TH ENERGY COWPANY, | NC.;
STEVEN WOLF; PETROSAKH LI M TED; PETROSAKH USA, | NC. ;

M KE KERR; MARK C. MCKI NLEY; LAWRENCE E. GLENN;
LABRADOR O L COVPANY; GORDY GAS CORPORATI ON,

and RUSSELL D. GORDY,

Def endant s- Appel | ees.

Appeal fromthe United States District Court
for the Eastern District of Texas
(9: 94- Cv- 80)

) Novenber 1, 1996
Before SM TH, DUHE, and BARKSDALE, Circuit Judges.

JERRY E©. SMTH, Circuit Judge:”’

Mark Petroleum Inc. (“Mark”), appeals the denial of |eave to
anend its conplaint, and appeals the dismssal of its clains

pursuant ToFeD. R Qv. P. 12(b)(6). W affirmin part and reverse

" Pursuant to 5THCR R 47.5, the court has determined that this opinion
shoul d not be published and i s not precedent except under thelinited circunstances
set forth in 5THCR R 47.5.4.



and remand in part.

l.

Mark filed the instant action alleging fraudul ent i nducenent
in connection with various contracts entered into wth defendants
governing a business relationship to develop an oil field on
Sakhal in | sl and. Prior to Mark’s filing of this action, Quanto
I nternational Conpany, Ltd., had filed a simlar action in Texas
state court! and had been conpelled to arbitration by court order.?2
Al t hough Quanto is a separate entity fromMark, George Mrkin, one
of the two principals and directors of Mark, is Quanto's president
and majority sharehol der. Quanto also had assigned to Mark, under
a previous Declaration of Trust, all prospective benefits to which
Quanto was entitled with respect to the Sakhalin Island project.
At | east one of Quanto and Mark is a signatory to each of the
various contracts entered into wth defendants in relation to the
proj ect.

Upon defendants’ notion, the district court issued an order

stayi ng discovery pending resolution of the state court matters.

! The maj or difference between Quanto’s and Mark’s suits is the docunents
to which each alleges the fraud attaches. Sinmilarly, Quanto did not nane the
Smith defendants, choosing to nane only the Petrosakh defendants, Snith's
successors in interest.

2 Quanto and Mark agreed subsequently that Mark woul d seek a non-suit in
the state court action to enable Mark to pursue the instant action. The non-suit
was originally granted, but the state court |ater reinstated both the action and
its original order conpelling arbitration and staying the proceedi ngs pendi ng
arbitration.



After the case was reassigned to a different judge, the court
requested that the parties provide additional briefing on the stay
and on defendants’ notion to dismss for collateral estoppel. The
court subsequently denied Mark’s notion for |eave to file a second
anended conplaint and granted the notion to dismss, holding that
Mark was collaterally estopped fromrelitigating the arbitration

i ssues that had been adjudicated in state court.

.

Mark first contends that the district court erred in denying
its notion for leave to file a second anended conplaint. Facing
defendants’ notion to dismss, which asserted that Mark’ s cl ai mwas
barred by coll ateral estoppel, Mark sought to anmend his conpl aint
to conformthe allegations contained in the conplaint to a party
affidavit that had been subm tted sone si xteen nonths earlier. The
district court, after noting properly the standards that govern
di sposition of the notion, denied Mark’s notion, citing undue
del ay, bad faith, and failure to cure deficiencies by an anendnent
al | oned previously.

The decision to grant | eave to anend is entrusted to the sound
di scretion of the district court, and thus we review for abuse of
discretion only. See Wmmv. Jack Eckerd Corp., 3 F.3d 137, 139
(5th Gr. 1993). The district court may consider such factors as

undue del ay, bad faith or dilatory notive, repeated failure to cure



deficiencies by anendnents previously allowed, undue prejudice to
the non-novant, and futility. See Foman v. Davis, 371 U S. 178,
182 (1962).

The district court first cited Mark for undue delay, noting
that Mark had waited nore than sixteen nonths to anend its
conplaint to assert facts that are in direct contradiction to facts
asserted inits tw prior conplaints. |In particular, Mark sought
to amend its conplaint to conformto a party declaration submtted
along with the original conplaint asserting that Quanto was acti ng
w thout Mark’'s consent in filing its state court suit, and thus
Mark could not be estopped collaterally by the state court’s
decision to conpel arbitration.

The district court noted that Mark had been, or should have
been, aware of all facts relevant to such clains, and thus its
failure to anend its conpl ai nt sooner, absent any reason for del ay,
evi nced inexcusable neglect.® Because the sole purpose of the
anmendnent was to escape dism ssal under collateral estoppel, the
court also found that Mark sought to anmend inproperly to gain a
tactical advantage. See Dussouy v. @Gulf Coast Inv. Corp., 660 F.2d

594, 597 (Former 5th Gr. 1981). Furthernore, Mark had failed to

3 Mark asserts, for the first tine on appeal, reasons for del aySSthat his
clients travel frequently out of town, that they are non-native English speakers,
that the facts are conplex, and that it needed to file quickly to prevent a
limtations defense. Although we refuse to review reasons proffered for the
first time on appeal, we caution nonethel ess that we do not view such factors as
mtigating an attorney’'s ethical and legal duty to nake a reasonable
i nvestigation of the facts prior to filing suit. See, e.g., FEDL R Qv. P. 11.

4



correct its pleading when given leave to file its first anended
conplaint two nonths after filing the original action.

There was no abuse of discretion. The court considered
properly the Foman factors and provi ded “substantial reasons” for
its decision to deny | eave. See Jam eson by and Through Jam eson

v. Shaw, 772 F.2d 1205, 1208 (5th Cr. 1985).4

L1l
Mar k next asserts that the district court erred in dism ssing
its claim under FeED. R Qv. P. 12(b)(6) because it inproperly
applied the Texas col |l ateral estoppel doctrine. W review de novo
a grant of a notion to dismss. See Cinel v. Connick, 15 F.3d

1338, 1341 (5th Gir.), cert. denied, 115 S. C. 189 (1994).

W are required, wunder the Full Faith and Credit Act,
28 U.S.C. § 1738, to accord state court judgnents the sane
precl usive effect provided by the law of the state in which the
j udgnent was rendered. See A L.T. Corp. v. Small Bus. Admin., 801

F.2d 1451, 1455 (5th GCr. 1986). Under Texas law, collatera

4 W pause briefly to address directly two of Mark’s asserted errors in the
district court’s ruling. First, citing Corwin v. Marney, Oton Invs., 843 F. 2d
194, 199 (5th Gr.), cert. denied, 488 U S. 924 (1988), Mark contends that the
def endants’ failure to object tothe notion requires automatically that the court
grant it. We do not read Corwin so to require, and we note that failure to
object alone, absent a letter evincing defendants’ *“clear expression of
acqui escence to an anmendnent, and their statenent inthe letter that an anendnent
woul d be for their own benefit,” id., isinsufficient to support a clai mof abuse
of discretion. W similarly reject Mark’s argunent that the denial of |leave to
amend, notw thstanding the fact that Mark conplied with the court’s deadline for
filing nmotions to amend, is per se abuse of discretion. See Wnmm 3 F. 3d at 141-
42 (sane).



estoppel “bars relitigation of any ultimte issue of fact actually
litigated and essential to the judgnent in a prior suit, regardl ess
of whether the second suit is based upon the sane cause of action.”
Bonni wel | v. Beech Aircraft Corp., 663 S.W2d 816, 818 (Tex. 1984).
A prior adjudication wll be given estoppel effect only where (1)
the parties have been fully heard; (2) the court has supported its
decision with a reasoned opinion; and (3) the decision was subject
to appeal or was in fact reviewed on appeal. See Mower v. Boyer,
811 S.W2d 560 (Tex. 1991) (citing Scurlock G| Co. v. Smthw ck,
724 S.W2d 1, 6 (Tex. 1986)).

The district court recogni zed the “final judgnent” requirenent
for collateral estoppel, yet concluded incorrectly that finality
requires only that the i ssue have been fully litigated, not that a
final judgnent have been obtai ned. Because we are required to
apply Texas col | ateral estoppel doctrine when revi ew ng Texas state
court adjudications, we need not decide whether this is in fact a
correct statenent of lawin the Fifth Grcuit,® but note only that
it states Texas law incorrectly. A Texas state court order

conpelling arbitration and granting a stay pending arbitration is

5> The district court cited in support of its conclusion Chemetron Corp. v.
Busi ness Funds, Inc., 682 F.2d 1149, 1190-91 (5th Cr. 1982), vacated and
remanded, 460 U.S. 1007, initial opinion adhered to on remand, 718 F.2d 725 (5th
Cr.) (adhering to partial dissent), vacated for rehearing en banc, 718 F.2d 730
(5th Cr. 1983) (settled before rehearing en banc). Chemetron has no
precedential force, because the panel opinion was vacated. See Avondal e
Shipyard, Inc. v. Insured Lloyd's, 786 F.2d 1265, 1273 n.11 (5th Gr. 1986). The
final judgment requirenment for collateral estoppel inthe Fifth Grcuit renmains
in flux. See Marine Shale Processors, Inc. v. United States Envtl. Protection
Agency, 81 F.3d 1371, 1380 n.2 (5th Gr. 1996).

6



an interlocutory order that is not subject to appeal under either
the Texas or federal arbitration acts. See Bethke v. Polyco, Inc.,
730 S.W2d 431, 434 (Tex. App.SSbhallas 1987, no wit); Purdy v.
Monex Int’l, Ltd., 867 F.2d 1521, 1523 (5th Cr.), cert. denied,
493 U. S. 863 (1989). An interlocutory order not subject to appeal
(or not in fact reviewed on appeal) is not entitled to preclusive
ef fect under Texas's coll ateral estoppel principles. See Mwer,
811 S.W2d at 562-63.

The denial of leave to anend is AFFIRMED. The judgnent of
dismssal is REVERSED, and this matter is REMANDED for further

pr oceedi ngs.



