IN THE UNI TED STATES COURT OF APPEALS
FOR THE FI FTH Cl RCU T

No. 96-40458

UNI TED STATES OF AMERI CA,
Pl ai ntiff-Appellee,
vVer sus
ARNMANDO VI LLARREAL- ALVARADOG,
Def endant - Appel | ant.

Appeal fromthe United States District Court for the
Sout hern District of Texas
(CR-B-95-311-01)

April 8, 1997
Bef ore REAVLEY, JOLLY, and BENAVIDES, G rcuit Judges.
PER CURI AM *

Thi s appeal presents the question whether the United States
Border Patrol Agent who stopped the appellant’s autonobile, and
subsequently found over 300 pounds of marijuana in the trunk, was
justified in making the stop based upon a reasonabl e suspi ci on t hat
t he aut onobil e was engaged in illegal activity. After reading the
briefs submtted to this court and reviewing the record, we

conclude that the stop was lawful and affirmthe conviction.

"Pursuant to Local Rule 47.5, the court has determ ned that
this opinion should not be published and is not precedent except
under the Ilimted circunstances set forth in Local Rule 47.5. 4.






I

The appellant was traveling north on H ghway 77 in Rancho
Viejo, Texas--approximately 10 mles from the Mexican border--
shortly after mdnight, when he was stopped by a United States
Border Patrol Agent. At the tine of the stop, the appellant was
driving a 1984 O dsnobile with Wsconsin tags and was traveling
wthin the posted speed Iimt for the area.

Upon making the stop, the agent asked the appellant if he
woul d open the trunk of the car, which the agent noted appeared to
be heavily | oaded. The appellant consented, then, before opening
the trunk admtted to the agent that the trunk contained drugs.
The agent arrested the appellant and searched the trunk, finding
over 300 pounds of marijuana.

The appel |l ant was charged with conspiracy and possession with
intent to distribute nore than 100 kil ograns of nmarijuana. The
appel I ant noved to suppress the evidence, contending that the stop
was not supported by a reasonable suspicion. The district court
denied the notion to suppress, and the appellant subsequently
entered into a plea agreenent whereby he pleaded guilty to the
possession with intent to distribute charge in exchange for a
di sm ssal of the conspiracy charge and a governnent recommendati on
that he be sentenced to a termnear the m ninmum al | owed under the

gui del i nes. The agreenent was entered without prejudice to the



appellant’s right to appeal the denial of his notion to suppress.
The appel | ant was sentenced to a termof 37 nonths inprisonnent, to
be followed by 3 years of supervised rel ease.

The appellant now appeals the denial of his notion to
suppr ess.

I

A United States Border Patrol Agent on roving patrol 1is
justified in stopping a vehicle if he reasonably suspects, based on
specific articulable facts together wiwth rational inferences from
the facts, that the vehicle mght be engaged in illegal activity.

United States v. Castenedo, 951 F.2d 44, 46 (5th Gr. 1992) (citing

United States v. Brignoni-Ponce, 422 U. S. 873, 884 (1975)). The

exi stence of reasonable suspicion is determ ned based upon the
totality of the circunstances known to the agent at the tinme of the
stop and the agent’s experience in evaluating such circunstances.
Id. at 47. Factors that an agent may consider when deciding
whet her reasonable suspicion justifies a stop include: (1) the
characteristics of the area where the car is located; (2) the
proximty to the border; (3) the ordinary traffic patterns of the
road or highway; (4) the agent’s previous experience with alien
traffic; (5) information regarding illegal border crossings in the
area; (6) the driver’s behavior; (7) the vehicle's appearance; and

(8 the nunber, appearance and actions of the passengers.



Bri gnoni - Ponce, 422 U. S. at 885; United States v. Ml endez-

&onzal ez, 727 F.2d 407, 410-11 (5th Gr. 1984). W review the
district <court’s finding of reasonable suspicion de novo.
Cast eneda, 951 F.2d at 47.

The appell ant contends that the totality of the circunstances
did not give rise to a reasonabl e suspi ci on of wongdoi ng such t hat
the agent was justified in stopping his autonobile. W disagree.

The agent responsible for the stop testified that the rear of
the appellant’s car appeared to be heavily | oaded, as the rear

lights were alnost touching the ground. I n Brignoni-Ponce, the

Suprene Court expressly noted that “[a] spects of the vehicle itself
may justify suspicion,” including an appearance of being heavily

| oaded. Bri gnoni - Ponce, 422 U. S. at 885.

Also in support of the stop, the governnent points out that
H ghway 77 is a road commonly used by snuggl ers bringing drugs or
illegal immgrants into the country. Although “nerely being on a
road frequently wused for illegal activity is insufficient to

justify an investigative stop,” United States v. Diaz, 977 F.2d

163, 165 (5th Cr. 1992), this is clearly one of the factors

contenpl ated by Bri gnoni - Ponce and weighs in favor of the validity

of the stop. The sane is true of the proximty of the stop to the

Mexi can border. The appellant was only ten mles fromthe border



at the time of the stop, obviously a factor to be considered in
anal yzi ng the presence of reasonabl e suspicion of illegal activity.

Furt hernore, the appellant was driving an ol der nodel car with
out-of-state |license plates. The agent stated that this aroused
hi s suspi ci on because he knew, fromhis experience with the Border
Patrol, that snugglers often drove ol der cars, because they were
nmore affordable. Additionally, the agent stated that m grant
workers in Texas often travel ed fromthe Northern United States and
sold their cars cheaply, thus, suggesting that the car in question
m ght have been purchased for very little noney by soneone i nvol ved
in snmuggling activities. This factor weighs slightly in favor of
t he reasonabl eness of the stop, primarily because it is credible in
the light of the agent’s three years of experience with the border
patr ol

In support of its finding of reasonable suspicion, the
district court also noted that the car was traveling well bel owthe
posted speed limt and that the stop occurred just after m dnight.
It is unclear to us that either factor |ends support to the
reasonabl eness of the stop, because there is no evidence that
either factor is characteristic of snuggling activities.

1]
In sum we conclude that the totality of the circunstances

support a finding that the agent had reasonabl e suspicion to stop



the appellant’s autonobile. The appellant was ten mles north of
t he Mexi can border on a road known to be a route commonly used by
smugglers and was driving an autonobile that appeared heavily
| oaded and that was of a type frequently identified with smuggling
activities. Al of these factors, in conbination, and the
inferences that can reasonably be drawn from them support the
legality of the stop. The decision of the district court denying
the appellant’s notion to suppress is therefore

AFFI RMED.



