IN THE UNI TED STATES COURT OF APPEALS
FOR THE FI FTH Cl RCU T

No. 96-40443
Summary Cal endar

MOSES SM TH, JR.

Peti ti oner- Appel | ant,

ver sus

GARY L. JOHNSON, DI RECTOR,
TEXAS DEPARTMENT OF CRI M NAL
JUSTI CE, | NSTI TUTI ONAL DI VI SI ON,

Respondent - Appel | ee.

Appeal fromthe United States District Court
for the Eastern District of Texas
USDC No. 6:95-CV-967

~ October 28, 1996
Before DAVIS, EMLIO M GARZA and STEWART, Circuit Judges.
PER CURI AM *

Moses Smth, Jr., Texas prisoner #579393, appeals the
district court’s dismssal of his 28 U S.C. § 2255 notion as
successi ve under Rule 9(b) of the Rules Governing 8§ 2255
Proceedings. Smith argues that his prior convictions nay not be

used to enhance his sentence under 18 U. S.C. 8§ 924(e) because the

convictions were related. Smth originally filed a 28 U. S. C

Pursuant to Local Rule 47.5, the court has determ ned
that this opinion should not be published and is not precedent
except under the limted circunstances set forth in Local Rule
47.5. 4.
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8§ 2254 habeas petition, and the district court construed it as a
notion to vacate, correct, or set aside his sentence under 28
US C 8§ 2255. However, the district court did not substitute
the United States as the proper respondent after determ ning that
Smth's action should be construed as a 8 2255 noti on.

Al t hough Smith did not receive notice that the district
court was considering dismssing his action as an abuse of the
wit under Rule 9(b), Smth filed objections to the magi strate
judge’s report responding to the recommendati on that his action
be di sm ssed under Rule 9(b). Because Smith filed a response to
the proposed Rule 9(b) dism ssal, the district court’s failure to

give Smth notice of the Rule 9(b) dism ssal was harnl ess error.

See Johnson v. McCotter, 803 F.2d 830, 832 (5th Gr. 1986).
Smth s appellate brief does not address the district
court’s dism ssal of his § 2255 notion as successive under Rule
9(b). Smth has not shown cause or prejudice for his failure to

raise this specific argunent in his first 8 2255 noti on.

Mcd eskey v. Zant, 499 U S. 467, 493-94 (1991). Smth has al so

failed to allege that a fundanental m scarriage of justice would
result if the court does not hear his claimbecause he is
actually innocent of the offense for which he was convi ct ed.

See id. Therefore, Smth has not shown that he is entitled to
relief. The district court did not abuse its discretion in
construing Smth's petition as a 8 2255 notion and in dism ssing

it as successive under Rule 9(b). See United States v. Flores,
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981 F.2d 231, 234 (5th CGr. 1993).

AFF| RMED.



