IN THE UNI TED STATES COURT OF APPEALS
FOR THE FI FTH Cl RCU T

No. 96-40409

Summary Cal endar

UNI TED STATES OF AMERI CA,
Pl ai ntiff-Appellee,

ver sus

ROLANDO VENTURA CCXK,
Def endant - Appel | ant.

Appeal fromthe United States District Court
for the Southern District of Texas
USDC No. C-95-CR-212-1

Novenber 21, 1996

Bef ore H G3 NBOTHAM W ENER, and BENAVIDES, Circuit Judges.
PER CURI AM *

Rol ando Ventura Cok appeals his sentence for violation of 18
US C 88 922(g)(1) and 924(a)(2), possession of a firearm by a
convicted felon. He argues that there was not a sufficient factual
basis for the district court to inpose a four-|evel increase to his
base offense |l evel under U S.S.G 8§ 2K2.1(b)(5). The court found

that the four-level increase applied to Cok because he had

"Pursuant to Local Rule 47.5, the court has determ ned that
this opinion should not be published and is not precedent except
under the Ilimted circunstances set forth in Local Rule 47.5. 4.



commtted the felony of aggravated assault by pointing the gun at
Conni e Reyna and threatening to shoot her.

We cannot say that the district court commtted any clear
error at sentencing. “The defendant bears the burden of

denonstrating that information the district court relied on in

sentencing is materially untrue.” United States v. Vela, 927 F. 2d
197, 201 (5th Gr.) (internal quotations and citations omtted),

cert. denied, 502 U S. 875 (1991). The testinony was sufficient

for the court to conclude by a preponderance of the evidence that

Cok did in fact commt an aggravated assault. See United States v.

Angul o, 927 F.2d 202, 205 (5th Gr. 1991).

Cl audia Soliz, Reyna's sister, testified that Cok took the gun
out of his jacket during an argunment with Reyna and t hreat ened her.
Both ATF Agent Gary Mozey and O ficer Al varo Benavides testified
that Reyna, who has since died, told them the sane story on
separate occasions. The district court entertained Cok’s denials
that he assaulted Reyna, but it ultimately discredited Cok’'s
account because it doubted his credibility.

Cok has attenpted to neet his burden by pointing out several
i nconsi stencies in Soliz's account of his argunent with Reyna. He
argues, for exanple, that Reyna nmade no nention of a firearm when
she called the police to conplain about Cok’s behavior. He
observes that the police inventory of Cok’s clothing did not
include a jacket. And he notes that although Soliz clains that
Reyna called the police after she left Reyna’ s house, the police
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t el ephone records show that the call occurred before the tine that
Soliz clains she left the house.

But Cok’s argunents do not go so far as to establish that the
district court erred in finding that the assault took place. The
court found it plausible that Reyna did not nention the firearm
during her phone conversation with police because of fear.
Simlarly, Cok could have taken the jacket off before police
apprehended him and Soliz’s nenory of the exact tinme she |eft the
house could be murky. Cok’s other argunents to undermne Soliz’s
testinony are no nore convincing. The court had sufficient reason
to credit the direct testinony of eyew tnesses and to accept the
findings in the presentence investigative report. W will not
disturb facts found by the trial court when there is adequate
evidence in the record to support those facts.

AFFI RVED.



