IN THE UNI TED STATES COURT OF APPEALS
FOR THE FI FTH Cl RCU T

No. 96-40408
Summary Cal endar

UNI TED STATES OF AMERI CA,

Pl ai ntiff-Appellee,
vVer sus
SAUL CAVAZCS,

Def endant - Appel | ant.

Appeal fromthe United States District Court
for the Southern District of Texas

August 1, 1997
Bef ore H G3 NBOTHAM W ENER, and BENAVIDES, Circuit Judges.
PER CURI AM *

Saul Cavazos was convicted for possession of marijuana with
intent to distribute and has appeal ed his sentence. Cavazos
states several tines in his brief that, contrary to statenents
made by the district court, he was not sentenced at the bottom of
the guideline inprisonnment range. Cavazos is incorrect.

Cavazos’ base offense | evel of 26 was reduced by three |levels for

acceptance of responsibility. Cavazos' total offense |evel of

" Pursuant to 5THQOR R 47.5, the court has determ ned that
this opi nion should not be published and is not precedent except
under the limted circunstances set forth in 5THCQR R 47.5. 4.
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23, together with a crimnal history category Ill, resulted in a
gui deline inprisonnent range of 57-71 nonths. Cavazos was
initially sentenced to a 57-nonth termof inprisonnment. The
district court departed downward one |evel in granting the
Governnment’s 8§ 5K1.1 notion. The resulting guideline
i nprisonment range was 51-63 nonths. Cavazos’ term of
i nprisonnment, follow ng the departure, was 51 nonths. Although
Cavazos did not receive the shortest possible aggregate sentence
because the district court did not order that the sentences for
the two drug convictions run concurrently, Cavazos was sentenced
at the bottom of the guideline range for the instant offense.?
Cavazos argues that the district court should have sentenced
himto serve his sentences for his two possession-of-marijuana
convi ctions concurrently. Cavazos contends that the district
court woul d have been persuaded to order concurrent sentences if
t he Governnent had been conpelled to divul ge evidence show ng
Cavazos’ mnor role in the offense.?

When a defendant is subject to an undi scharged term of

2 The source of this confusion appears to be a msprint
inthe district court’s statenent of reasons for inposing its
sentence, in which the crimnal history category is |isted as
“I'l'” instead of “I11.” The guideline range listed in that
docunent is for a level 23, category Ill, however, and the
analysis in the PSR, which was adopted by the district court,
found that Cavazos has a crimnal history category of I11.

3 Cavazos does not raise as an issue on appeal whether his
of fense | evel should have been adjusted under U S.S.G § 3Bl.2
because of his mnor role in the offense.
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i nprisonnment, the district court generally has authority to
i npose a termof inprisonnment on the current offense to run
concurrently with, or consecutively to, the prior undischarged
termof inprisonnment, subject to consideration of the factors
listed in 18 U.S.C. § 3553(a) and applicable guidelines or policy
statenents.* See U . S.S.G 8§ 5Gl.3 conmment. (background note)
(citing 18 U . S.C. § 3584(a)). The guidelines permt the district
court to inpose a concurrent or consecutive sentence (except in
ci rcunst ances not applicable here) “to achieve a reasonable
puni shnent for the instant offense.” 8 5GL.3(c). The commentary
to 8 5Gl. 3 provides:

To achi eve a reasonabl e puni shnmrent and avoid

unwarranted di sparity, the court should consider the

factors set forth in 18 U S.C. 8§ 3584 (referencing

8§ 3553(a)), and be cogni zant of:

(a) the type(e.q., determ nate, indeterm nate

parol abl e) and I ength of the prior undi scharged

sent ence;

(b) the tinme served on the undi scharged sentence and
the tinme likely to be served before rel ease;

(c) the fact that the prior undischarged sentence may
have been inposed in state court rather than
federal court, or at a different tine before the
sane or different federal court; and

(d) any other circunstance relevant to the

4 Because the district court clearly had authority to inpose
a concurrent sentence under 8§ 5CGL.3(c), Cavazos's argunent
regardi ng whether the district court erroneously believed that it
| acked authority to depart downward is a “red herring.” A
concurrent sentence woul d not have involved a departure fromthe
gui del i nes.



determ nation of an appropriate sentence for the
i nstant of fense.

§ 5GL.3 comment. (n.3).°%

5 The factors set forth in § 3553(a) are as foll ows:
(1) the nature and circunstances of the offense and
the history and characteristics of the defendant;

(2) the need for the sentence inposed--

(A) to reflect the seriousness of the offense, to
pronote respect for the law, and to provide punishnment for the
of f ense;

(B) to afford adequate deterrence to crimna

conduct ;

(C to protect the public fromfurther crinmes of

t he defendant; and

(D) to provide the defendant with needed

educati onal or vocational training, nedical care, or
other correctional treatnment in the nost effective
manner ;

(3) the kinds of sentences avail abl e;

(4) the kinds of sentence and the sentence range
established for--

(A) the applicable category of offense commtted
by the applicable category of defendant as set forth in
the guidelines that are issued by the Sentencing
Comm ssion pursuant to 8 994(a)(1) of title 28 United
States Code, and that are in effect on the date the
defendant is sentenced .

(5) any pertinent policy statenent issued by the
Sent enci ng Conm ssion pursuant to 28 U. S. C
8§ 994(a)(2) that is in effect on the date the
def endant is sentenced,

(6) the need to avoid unwarranted sentence
di screpanci es anong defendants with simlar records who
have been found guilty of simlar conduct; and

(7) the need to provide restitution to any victins of
t he of fense.

18 U.S.C. 8§ 3553(a); see United States v. Richardson, 87 F. 3d

706, 709 (5th Gir. 1996).



Al though 8 5GL.3(c) is a “policy statenent,” it, along with
and its interpretive comentary, is binding on the district

court. United States v. Al exander, 100 F.3d 24, 25-26 (5th Gr.

1996), cert. denied, 117 S. C. 1273 (1997). “District court

decisions as to the application of consecutive or concurrent
sentences are reviewed for abuse of discretion.” R chardson, 87
F.3d at 709; see id. at 711 (inferring that the district court
had considered the § 3553(a) factors fromits statenent that it
had consi dered the objectives of punishnment and deterrence in

I nposi ng sent ence).

In this case, it is clear that the district court believed
that the sentences should run consecutively because the two
convictions involved two separate offenses. The district court
was plainly aware of the aggregate sentence for the two drug
convictions and considered that sentence to be appropriate under
the circunstances. Although the district court did not expressly
apply the 8 3553(a) factors, the district court’s reasons for
I Nposi Nng consecutive sentence are no nore obscure than those

whi ch were found adequate by the court in Richardson. See 87

F.3d at 710-11. Cavazos had been rel eased on bond follow ng his
arrest for possession of marijuana with intent to distribute. He
j unped bond and comm tted another narcotics violation while he
was a federal fugitive. 1d. The district court’s inposition of
consecutive sentences did not result in an unreasonabl e aggregate
sentence under these circunstances and did not constitute an
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abuse of discretion. Cavazos was sentenced at the bottom of the
gui del i ne range.

Cavazos contends that he should have been permtted to
elicit mtigating evidence showng his mnor role in the offense.
Cavazos concedes that the facts which he believes are in dispute
did not affect his sentence but argues that the district court
shoul d have resol ved those factual disputes, neverthel ess,
because of their inpact upon his eligibility for parole and upon
the conditions of his confinenent. Under U S S. G 8§ 6Al.3(b),
the district court is required to resolve “di sputed sentencing
factors” in accordance with Fed. R Cim P. 32(a)(1). “Wen a
reasonabl e di spute exists about any factor inportant to the
sentenci ng determ nation, the court nust ensure that the parties
have an adequate opportunity to present relevant information.” 8§
6A1. 3 coment. Under Rule 32(c), the district court nust rule on
unresol ved objections to the PSR

The court may, in its discretion, permt the parties to

i ntroduce testinony or other evidence on the

obj ections. For each matter controverted, the court

must nmake either a finding on the allegation or a

determ nation that no finding is necessary because the

controverted matter will not be taken into account in,

or wll not affect, sentencing.

Fed. R Cim P. 32(c)(1l). The district court determ ned that
the disputed facts did not affect the guideline calculation, and
sentenced Cavazos at the | ow end of his guideline inprisonnent
range on the basis of Cavazos’ version of his role in the

of fense. The district court expressly held that, under Cavazos’
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version of his role in the offense, no adjustnent in guideline

| evel, up or down, was nerited. See United States v. Mieller,

902 F.2d 336, 346-47 (5th Gr. 1990). For that reason, evidence
pertinent to Cavazos’ role in the offense was not considered.
The district court conplied wwth Rule 32(c). Cavazos’
eligibility for parole and conditions of confinenent are not
“sentencing factors.” Cavazos has not cited any authority which
stands for the proposition that factors pertinent to parole and
condi ti ons of confinenent nust be resolved at sentencing.

Cavazos contends that the district court erred in
determ ning that the sentences for the prior drug conviction and
t he bond-junping conviction were “prior sentences” within the
meaning of U S.S.G § 4A1.2, in calculating Cavazos’ crimna
hi story score. The district court credited Cavazos for tine
served fromthe date of his second arrest in January 1995.
Cavazos was sentenced for the prior marijuana conviction and
bond-j unping conviction after that date. Cavazos contends that
t hese sentences were not “prior sentences” because he had al ready
begun serving his sentence for the second marijuana conviction at
the time he was sentenced for those crinmes. This argunent is
W thout nerit.

“The term ‘prior sentence’ neans any sentence previously
i nposed upon adjudication of guilt, whether by guilty plea,

trial, or plea of nolo contendere, for conduct not part of the

instant offense.” 8§ 4Al1.2(a)(1). “‘Prior sentence’ neans a

7



sentence i nposed prior to sentencing on the instant offense,

ot her than a sentence for conduct that is part of the instant

of fense.”® 8§ 4A1.2 coment. (n.1) (enphasis added). Because the
sentences for the first marijuana-possession conviction and the
bond-j unpi ng conviction were inposed prior to sentencing for the
instant offense, they were clearly “prior sentence[s]” for

pur poses of § 4Al. 2.

AFFI RVED.

6 Cavazos does not argue that the prior sentences are
rel ated because they resulted froma common schene or plan. See
8§ 4A1.2 comment. (n.2).



