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PER CURI AM ~
Thi s appeal presents the question whether the district court
correctly dismssed the conplaint on the basis of res judicata.

After reviewng the record, studying the briefs, and considering

"Pursuant to Local Rule 47.5, the court has determ ned that
this opinion should not be published and is not precedent except
under the Ilimted circunstances set forth in Local Rule 47.5. 4.



the argunents presented to this court, we have concluded that the
di sm ssal was erroneous.

Res judicata attaches only when there has been a final
judgnent rendered by a court of conpetent jurisdiction on the

merits of aclaim See, e.q., Eagle Prop., Ltd. v. Schar bauer, 807

S.W2d 714, 718 (Tex. 1990). In this action, the state court
di sm ssed the conplaint for lack of jurisdiction. A dismssal for
| ack of jurisdiction does not operate as a judgnent on the nerits
for purposes of res judicata. See, e.q., Fed. R Cv. P. 41(b).

Additionally, in the state court, The Mmnitor only sought to

intervene in a pre-existing action. Odinarily, the denial of a
nmotion to intervene does not result in a bar to future litigation

on the basis of res judicata. See, e.d., Inre Troy Dodson Constr.

Co., 993 F.2d 1211, 1214 (5th Cr. 1993); 18 Charles A Wight Et

Al ., Federal Practice and Procedure 8§ 4438, at 352 (1981).

Because we concl ude that res judi cata does not bar the present
action, we remand the case to the district court for consideration
of the nerits of the section 1983 claim Upon remand, it seens to

us that the court nust first exam ne whether The Monitor has

all eged a constitutional right by virtue of their claimthat the
First Arendnent grants themthe right to have a case-by-case revi ew
of sealed court files to determ ne whether their alleged right to

the information is outweighed by the privacy interests of those



connected with the file whose privacy is protected by the sealing

order. Second, if the court finds that The Monitor has effectively

raised a constitutional claim then the court nust determ ne
whet her the Texas statutes, as applied in this case, result in a
denial of that right. |If so, the court then nust consider whet her
the Texas statutes should be stricken on the basis of their
unconstitutionality as applied in this case and, finally, if the
Texas statutes are being unconstitutionally applied in this case,
whet her the state court judge should be ordered to conduct a review
of the sealed file to determne the relative weights of The
Monitor's right to the information and the privacy interests
protected by the sealing. Qur suggestion set out above as to how
the district court mght proceed is not intended to straight-jacket
the district court, which may proceed to determne the nerits of
the plaintiff’s claimin its own good judgnent.

Finally, we mght observe that, in the course of these
proceedi ngs, the district court may see the need to invite the
State of Texas to becone a party in order to defend its statutes.
I ndeed, if the plaintiff seeks to declare a state statute invalid,

the state nust be nade a party.



We therefore REVERSE the district court's holding that the
state court decision bars, because of res judicata, the present
action and REMAND this action for further consideration.

REVERSED and REMANDED.



