IN THE UNI TED STATES COURT OF APPEALS

FOR THE FI FTH Cl RCU T

No. 96-40272
Summary Cal endar

VI CKI J. MEDDERS,

Pl ai ntiff-Appell ant
Cr oss- Appel | ee,

VERSUS

AUSTI N COLLEGE,

Def endant - Appel | ee
Cr oss- Appel | ant .

Appeal fromthe United States District Court
for the Eastern District of Texas
(4:94- CV-307)

) Novenber 7, 1996
Before SM TH, DUHE, and BARKSDALE, Circuit Judges.

JERRY EE. SMTH, Circuit Judge:”’

Vi cki J. Medders appeals a summary judgnment in favor of Austin
College on various clains arising out of her alleged sexual

harassnment by a coll ege enployee. Finding no error, we affirm

" Pursuant to 5THCR R 47.5, the court has determined that this opinion
shoul d not be published and i s not precedent except under thelinited circunstances
set forth in 5THCR R 47.5.4.






| .

Medders, an enployee of the physical plant at the coll ege,
all eges that she was sexually harassed by Audis Mirphy, another
enpl oyee of the physical plant. According to Medders, she notified
Kay Garner, a co-worker, on approximately Novenber 30, 1992, that
she had refused Murphy’ s request that she sleep with him Medders
simlarly told Garner that Mirphy had threatened to rape her.
Medders refused to pursue the matter further at that tine,
bel i eving that Murphy’s behavi or was a passing event.

In Decenber 1992 or January 1993, Medders reiterated her
conplaints to Garner and also conplained to Harry Goodman, her
i mredi at e supervi sor in the physical plant, that a nmal e enpl oyee in
t he physical plant had threatened to rape her. Goodman encour aged
Medders to pursue her conplaint wwth the college's Sex Harassnent
Comm ttee, but Medders refused to identify Mirphy as the perpetra-
tor and asserted that she woul d handle the matter herself. Finally
in February 1992, after Murphy all egedly threatened to rape Medders
and kill her famly, Medders conplained again to Garner, Goodnan,
and Karen Nelson, director of the Sex Harassnent Commttee,
i dentifying Murphy as the perpetrator.

Medders was placed on paid |eave pending the college's
i nvestigation of the incident, and Murphy also was instructed to
take | eave of his job and remai n away from Medders until the matter
coul d be resol ved. Two days later, after college officials had

i nvestigated the conplaints and i ntervi ewed Medders and Murphy (at
3



whi ch time Murphy denied the accusations and insisted that he and
Medders had had a consensual affair several years prior), they
encouraged Murphy to take early retirenent and instructed himto
stay away from Medders. Murphy resigned the foll ow ng day.

Upon her return to work, Medders was offered, and she
accepted, free harassnent advice and counseling with a faculty
menber at the college, which counseling continued for six weeks.
When Medders elected not to enroll in the major nedical insurance
offered by the college to all enployees, Medders continued the
counsel ing at her own expense.

Medders left the college's enploy in March 19942 after filing
the instant action all eging causes of action under title VII of the
Cvil Rights Act of 1964, 42 U.S.C. 8§ 2000(e), et seq., the
Americans with Disabilities Act, 42 U S. C 8§ 12112, et seq., and
state law clainms of intentional infliction of enotional distress
and retaliatory discharge. The district court granted the

college's notion for summary judgnent on all clains.

1.
We review a grant of summary judgnent de novo. See Hanks v.
Transcontinental Gas Pipe Line Corp., 953 F.2d 996, 997 (5th Gr.
1992) . Summary judgnent s appropriate “if the pleadings,

depositions, answers to interrogatories, and adm ssions on file,

2 The parties contest whether she was fired or abandoned her job
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together with the affidavits, if any, showthat there i s no genui ne
i ssue as to any material fact and that the noving party is entitled

to a judgnent as a matter of law” Feb. R CGv. P. 56(c).

A

Medders first argues that the district court erred in finding
that the coll ege took pronpt renedial action at the tine it knew or
shoul d have known about Muirphy’s sexual harassnent. \WWether the
remedi al action was pronpt requires an investigation of when the
col |l ege received actual or constructive notice of the harassnent.

To establish an actionable claimof sexual harassnent in the
work place, a plaintiff nust denonstrate (1) that she belongs to a
protected class; (2) that she was subject to unwel cone harassnent;
(3) that the harassnment was based upon sex; (4) that the harassnent
affected a “term condition or privilege of enploynent”; and
(5 that the enployer either knew or should have known of the
harassnent and failed to take pronpt renedi al action. See Jones v.
Flagship Int’l, 793 F.2d 714, 719-20 (5th Gr. 1986), cert. deni ed,
479 U. S. 1065 (1987). Because the college conceded the first four
elements for the purpose of its summary judgnent notion, we
consider only the fifth.

Medders asserts first that constructive notice attached on
Novenber 30, 1992, the date upon which she first notified Kay

Garner, a co-worker, that Mirphy had approached her about having



sex. Because Garner had served on the Sex Harassnment Commttee,
which service had ended in 1992, Mdders contends that the
college's “failure to dissemnate the information related to
resignati ons and new appoi ntnents” to the commttee caused her to
rely to her detrinment upon Garner’s apparent authority to act with
respect to such matters. “A prerequisite to a proper finding of
apparent authority is evidence of conduct by the principal relied
upon by the party asserting the estoppel defense which would | ead
a reasonably prudent person to believe an agent had authority to so
act.” Ames v. Geat Southern Bank, 672 S. W 2d 447, 450 (Tex. 1984)
(citation omtted).

The college's failure to dissemnate information about the
commttee resignation, onits own, is not sufficient conduct by the
principal to support apparent authority. Furt hernore, Medders’s
reliance on such conduct is not reasonable; Medders easily could
have asked Garner whether she was still a nmenber of the commttee.
Because Garner had no apparent authority to bind the college, she
coul d not have i nput ed constructive notice of the harassnent to the
col l ege as of her Novenber 30, 1992, conversation wth Medders.

Medder s next argues that Austin had constructive notice of the
harassnent as of her Decenber 1992 conversation with Harry Goodnman,
a supervisor, in which Medders told Goodnan that a mal e enpl oyee
had threatened to rape her. It is undisputed that on this occasion

Medders refused to identify Murphy as the mal e enpl oyee and that



Goodman encour aged Medders to contact the Sex Harassnment Conm ttee
to pursue further her allegations. Medders refused Goodnan’s
advi ce, however, saying that she would handle the situation
hersel f.

Notw t hstanding this interchange, Medders contends that,
because of the severe nature of the threats involved, Austin had a
duty i ndependently to obtain the identity of the harasser and that
this duty estops Austin from denying constructive notice. Citing
Hunter v. Allis-Chalnmers Corp., Engine Div., 797 F.2d 1417, 1422
(7th CGr. 1986), Medders notes correctly that “an enpl oyer who has
reason to know that one of his enployees is being harassed .
and does nothing about it is blanmeworthy.”

Medders negl ects the remai nder of the paragraph, however, in
whi ch the court explains that such “reason to know' arises only
wher e the harassnent i s “so egregi ous, nunmerous and concentrated as
to add up to a canpaign of harassnent.” | d. Medders’ s single
conplaint to Goodman, coupled with her refusal to identify Mirphy
as the perpetrator and her rebuffing of Goodman’ s suggestion that
she pursue the matter further with the commttee, does not riseto
an actionable | evel. Goodnman did not turn a deaf ear to Medders’s
al l egations, but rather responded appropriately under the circum
st ances.

We agree, therefore, with the district court that the coll ege

| acked constructive notice of Miurphy’s harassnent of Medders until



February 1993, at which ti ne Medders tol d Goodman and Mur phy, anong
ot hers, that Murphy hinself had threatened to rape her and kill her
famly. It is undisputed that this conplaint was sufficient to
provide the college with notice, and it is fromthis date that we
now neasure the pronptness and effectiveness of the college's
remedi al action.

Once an enpl oyer has notice of harassnent, it nust take pronpt
remedial action in response. See Jones, 793 F.2d at 719-20.
Renedial action mnust be “reasonably calculated” to end the
harassnent, see id., including appropriate discipline directed at
the offending party. See Waltman v. International Paper Co., 875
F.2d 468, 479 (5th Cr. 1989). What is appropriate renedi al action
depends wupon the facts and circunstances of each individual
caseSS"the severity and persistence of the harassnent, and the
ef fectiveness of the initial renedial steps.” See id.

It is undisputed that i1mediately upon hearing Medders’s
al | egations, Goodnman excused Medders to go hone on | eave with pay
and excused Murphy with instructions not to speak with Medders nor
to return to work until instructed. Goodman then contacted the
Vice President and Director of Personnel to set up a neeting with
t hose parties and Medders, subsequent to Medders’s neeting with the
Sex Harassnent Coordi nator and Faculty Advisor. Medders was given
an opportunity to reiterate her allegations and then returned hone

on paid | eave.



Murphy net with the sane group twice in the subsequent two
days, during which neetings he vehenently denied the accusations
and reported that he and Medders had had a consensual affair years
earlier. Mirphy was advised to resign with his retirenent benefits
and instructed not to appear at the physical plant (Medders’s work
pl ace), save for the benefits admnistration office. Mur phy
acqui esced, and Medders renmai ned on paid | eave until March 3, 1993.

Medders objects to the adequacy of the college's renedia
action because “[t]here is a genuine issue of material fact as to
whet her sinply allowing Murphy to retire with full benefits while
refusing to nake accommodations to the Plaintiff constituted pronpt
and appropriate renedial action.” Whet her Medders |ikes or
di sli kes Murphy’ s retirenent package i s i napposite to an eval uation
of the adequacy of the renedial action. W have required only that
enpl oyers take steps “'reasonably calculated to halt the harass-

ment , see id., and renoving Mrphy from the workplace and
enjoining his contact wwth her, is in fact so reasonably cal cul ated
to end the harassnent.?3

Furthernore, the coll ege provi ded Medders, upon her return to

wor k, six weeks worth of free harassnent advi ce and counseling with

a faculty nenber on the conmmttee. The free counseling was

3 W al so disagree with Medders that the fact that she was required to use
her sick | eave and vacation tine for counseling juxtaposed with the college's
grant of retirement benefits to Miurphy “denonstrates a conscious, deliberate
pattern of gender discrimnationand an affirmance of Murphy’s wongful conduct.”



term nated only because Medders | ater elected not to enroll in the
maj or medi cal insurance offered to all enployees.* In light of the
pronpt and effective renedial action, “[t]he uncontested evi dence
denonstrates a nodel of pronpt, sensitive enployer handling of
these very traumatic issues.” Nash v. Electrospace Sys., Inc.

9 F.3d 401, 404 (5th Gr. 1993) (per curiam

B

Medders next all eges that the college's decision to term nate®
her enploynent in March 1994 was notivated by her filing workers’
conpensation and EECC clains and thus was inperm ssibly retalia-
tory. To establish a retaliation claim a plaintiff nust prove
(1) that she engaged in activity protected by title VII; (2) that
an adverse enploynent action occurred; and (3) that a causal
connection existed between the participation in the protected
activity and the adverse enploynent action. See Shirley wv.
Chrysler First, Inc., 970 F.2d 39, 42 (5th Cr. 1992). The
enpl oyee bears the burden of establishing the causal |ink, which
may be shown by circunstantial evidence. See Palnmer v. Mller
Brewing Co., 852 S.W2d 57, 61 (Tex. App.SSFort Wirth 1993, wit
denied). The enployer may then rebut the all egati ons by showi ng a

legitimate reason for the discharge. 1d.

4 Medders continued with counseling at her own expense.

5> Again, we note that the parties contest whether Medders was fired or
abandoned her j ob.
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Wt hout deci di ng whet her Medders has net her burden, we note
that the college has proffered a non-discrimnatory reason for its
term nati onSSMedders’ s unsati sfactory work perfornmance, tardiness,
and absenteeism as docunented in Goodman’s letter to Medders of
March 9, 1994. See Texas Division-Tranter, Inc. v. Carrozza, 876
S.W2d 312, 314 (Tex. 1994) (holding that enployer is entitled to
summary judgnent when it proffers a legitimte, non-discrimnatory
reason for termnation and the enployee fails to controvert such
evidence). Anong the deficiencies Goodnan notes in his letter are
(1) over fifteen dates from Decenber to February during which
Medders either left early, arrived late, or failed to appear for
work; (2) Medders’s failure to correct problens in job perfornmance
t hat had been brought to her attentionin two previous neeting with
Goodman in January and February; (3) Medders’'s failure to inform
Goodman i n advance of her |eaving for doctors’ appointnents; and
(4) her failure to concentrate on her work product.

Medders objects to the college's proffered rationale,
suggesting that its contention of dimnished work performance is
merely a pretext to an unlawful discharge. Medders offers no
contradi ctory evidence, however, other than her own affidavit
denyi ng Goodman’s charges and the affidavit of a student co-

worker.® The co-worker’s affidavit does not even deny each of

6 Medders ni stakenly cites Pal ner’s discussion of the use of circunstanti al
evidence to prove a causal link in support of her pretext argunent. As Pal ner
not es, however, such evidence is not apposite to challenge pretext, but only to

(continued...)
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Goodnman’s charges, but nerely attenpts to establish that Goodman
“seened to have a negative, sexist, chauvinistic attitude toward
wonen. | felt he tal ked down to wonen, was condescendi ng and
showed no respect in general.” Such conclusory, subjective beliefs
are not conpetent summary judgnent evi dence and are insufficient to
call into question the proffered rationale for Medders’s term na-

tion. See Carrozza, 876 S.W2d at 314.

C.

Medders next challenges the dism ssal of her intentional
infliction of enotional distress claim arguing that the district
court failed to inquire whether the college's conduct in response
to her conplaints of harassnment (not Mirphy’ s conduct itself for
whi ch the court properly found that the college could not be held

liable) is actionable. To establish intentional infliction of

5(...continued)
establish a priori that a causal |ink exists, which then shifts the burden to the
enpl oyer to proffer a nondi scrimnatory reason for discharge. See 852 S.W2d at
61-62.

Medders also offers, as evidence of the causal connection between her
term nation and the protected activity, Goodman's letter to her of August 1993
explaining the procedures for filing a workers' conpensation claim in which
Goodman al so notes that, once aclaimis filed with the carrier, the coll ege nay
| ose control over the her files for the purposes of maintaining confidentiality.
Al t hough we have noted in dicta that a manager’'s statenent that he could not
i nvestigate a harassnent claimw thout revealing the victinms identity coupl ed
with others managers’ suggestions that an investigation would be detrinmental to
the victim wevinced an attenpt to dissuade the victim from seeking an
i nvestigation, see Waltman, 875 F.2d at 480, such is not the case here. Having
reviewed Goodnman’s letter in the context of the other evidence proffered by
Medders, we disagree that “[c]learly Goodnan knew of the fear that Plaintiff had
of Murphy . . . and utilized this know edge in an attenpt to intimdate her from
filing her Worker's Conpensation Claim”

12



enotional distress, a plaintiff nust show (1) that the defendant
acted intentionally or recklessly; (2) that the defendant’s conduct
was extrene and outrageous; (3) that the defendant’s conduct caused
the plaintiff enotional distress; and (4) that the enotional
di stress suffered was severe. See Twman v. Twynman, 855 S. W 2d
619, 621 (Tex. 1993).

W sinply disagree that the litany of conplaints Medders
| odges in the wake of her harassnment conplaint rises to the |evel
of extrene and outrageous conduct that it “utterly intolerable in
a civilized comunity.” Dean v. Ford Mdtor Credit Co., 885 F.2d
300, 306 (5th Cir. 1989).7 As discussed above, the coll ege handl ed
an unfortunate situation with adequate and pronpt renedi al action
and attenpted to accommbdate Medders’s fragile enotional state and
mul titude of absences from work to the best of its abilities.
Medders’s conplaints about the retirenent pension the college
provided to Murphy, about the college's failure to re-institute
si ck days and vacation days that Medders took during her recovery
period, and about the fact that she chose not to accept the
enpl oyer - provi ded nedi cal i nsurance and thus was forced to pay out -
of - pocket for her psychiatric treatnent do not convince us

ot herw se.

" W disagree with Medders that Dean stands for the proposition that a
litany of conplaints creates a cognizable claim of intentional infliction.
Because we noted in Dean that the “check incidents” alone were sufficient to
support the claim we did not consider the rest of the plaintiff’'s conplaints.
See 885 F.2d at 307.
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D

Medders challenges the dismssal of her claim under the
Americans with Disabilities Act (the “ADA”), 42 U.S.C. § 12112, et
seq. In order to state a prima facie case of enploynent discrim -
nati on under the ADA, a plaintiff nust show that (1) she has a
disability; (2) she was a qualified individual with a disability;
and (3) the defendant’s term nation of her enploynent constituted
unl awful discrimnation. See Tyndall v. National Educ. Ctrs., Inc.
of California, 31 F.3d 209, 212-13 (4th Cr. 1994). A disability
is a physical or nental inpairnment that “substantially limts”8 one
or nore “major life activities.” See Dutcher v. Ingalls Shipbuild-
ing, 53 F.3d 723, 726 (5th Gr. 1995). A substantial work

limtation is one that restricts the claimant from performng “a
class of jobs or a broad range of jobs in various classes .
The inability to perform a single, particular job does not
constitute a substantial |[imtation in the mgjor |ife activity of
working.” 29 C.F.R 8 1630.2(j)(3)(i).

Medders clains that the enotional distress stemmng from

Mur phy’ s harassnent substantially limts her ability to engage in

the mpjor life activity of “working in a broad class of jobs

8 “Substantially linmt” nmeans (1) unable to performa major life activity
that the average person in the general population can perform or
(2) significantly restricted as to the condition, manner, or duration under which
an individual can performa particular major life activity as conpared to the
condi tion, manner, or duration under which the average person in the general
popul ation can perform the same mgjor Ilife activity. See 29 CFR
8 1630.2(j) (1) (i), (ii).
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i nvol ving the type of stress found i n work environnents where there
are predom nately mddle-aged to older nmales, particularly when
they are in positions of authority.”® Because we do not believe
t hat Medders has established a conpensable “disability” under the
ADA, we affirmon different grounds.® “Jobs involving the stress
found in work environnents where there are predom nately m ddl e-
aged to older males” is not a sufficient definition of a class of
j obs or broad range of jobs in which Medders’s disability prevents
her from wor ki ng.

The proper question under the ADA is whether Medders’s
enotional distress substantially limts her ability to perform her
job as a secretary; finding no such evidence, we affirm See
e.g., Bridges v. City of Bossier, 92 F.3d 329, 335-36 (5th Cr.
1995) (discussing nore fully the requirenents for denonstrating a
substantial limtation on working). The ADA was not intended to
permt plaintiffs to bootstrap specious title VIl or intentional
infliction of enptional distress clains into conpensabl e ADA cl ai ns
by carefully inventing broad categories of jobs that they claim

they are no |l onger able to perform

9 Medders al so claims that her inpairment substantially linits her ability
to engage in the major life activity of “social functioning.” W are at a |l oss
to find in the ADA even a nodi cum of support for such a major life activity.

10 W nmay affirm on any legal grounds apparent from the record. See
Sojourner T. v. Edwards, 974 F.2d 27, 30 (5th Gr. 1992), cert. denied, 507 U S
972 (1993).
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.

Medders finally asserts that the district court erred in
failing to grant her notion to conpel docunents that the college
asserted as privileged. Medders argues on appeal that the
docunents should not have been withheld as privileged, but the
district court denied Medders’s notion on alternate groundsSSt hat
Medders wai ted nine nonths before filing her notion and eventual ly
did so after the docket control order’s deadline for conpletion of
di scovery. Because Medders offered no justification for the del ay,
the court denied her notion. W do not believe that the district
court abused its discretion to handle such pre-trial discovery
matters. See Robinson v. State FarmFire & Cas. Co., 13 F. 3d 160,

164 (5th Gir. 1994).

L1l

The college cross-appeals for an award of attorneys’ fees,
contendi ng that Medders’s title VIl clains are frivol ous, unreason-
able, or wthout foundation. See Christianburg Garnent Co. V.
Equal Enpl. Opportunity Comm, 434 U S. 412, 421 (1978). The
district court refused without conmment to award fees, and we do not
find any abuse of discretion. See Hadley v. VAMP T S, 44 F.3d
372, 375 (5th CGr. 1995). W simlarly reject the college's
suggestion to remand for specific findings with respect to the

attorneys’ fees. See Wite v. South Park |Indep. Sch. Dist., 693
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F.2d 1163 (5th Grr.

AFF| RMED.

1982) .
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