IN THE UNI TED STATES COURT OF APPEALS
FOR THE FI FTH Cl RCU T

No. 96-40234
Conf er ence Cal endar

UNI TED STATES OF AMERI CA,

Pl ai ntiff-Appellee,

ver sus
Rl CHARD LARRY BARANI UK

Def endant - Appel | ant.

Appeal fromthe United States District Court
for the Southern District of Texas
USDC No. L-94-CR-58-1
Decenber 10, 1996

Bef ore W ENER, BARKSDALE, and BENAVIDES, G rcuit Judges.
PER CURI AM *

Ri chard Larry Barani uk, federal prisoner # 63892-079,
appeal s the district court’s denial of his notion for
nmodi fication of the inposed termof inprisonnent under 18 U S. C
8§ 3582(c)(2). Baraniuk argues that his sentence should be
reduced under Amendnent 518 to U. S. Sentencing Guideline § 2D1.1

to exclude the excess noisture in the marijuana and that his

Pursuant to Local Rule 47.5, the court has determ ned
that this opinion should not be published and is not precedent
except under the limted circunstances set forth in Local Rule
47.5. 4.
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sentence shoul d be reduced under Anendnent 484 to § 2D1.1 to

excl ude the wei ght of the packaging materials of each bundl e of
marij uana. Because Amendnent 518 is not listed as retroactive in
8§ 1B1.10(c) of the Cuidelines, Baraniuk’s claimconcerning

Amendnent 518 is not cogni zabl e under 8§ 3582(c)(2). See United

States v. Shaw, 30 F.3d 26, 28-29 (5th Gr. 1994). Because

Amendnent 484, effective Novenber 1, 1993, was in effect when

Bar ani uk was sentenced in August 1994, his clai mconcerning

Amendnent 484 is not cogni zable under 8§ 3582(c)(2). [d. at 29.
Bar ani uk’s appeal is without arguable nerit and is thus

frivolous. Howard v. King, 707 F.2d 215, 219-20 (5th GCr. 1983).

Because the appeal is frivolous, it is DOSMSSED. 5th Gr.

R 42.2. Baraniuk is cautioned that any future frivol ous appeal s
filed by himor on his behalf will invite the inposition of
sanctions. Baraniuk is cautioned further to review any pendi ng
appeal s to ensure that they do not raise argunents that are
frivol ous.

APPEAL DI SM SSED; SANCTI ON WARNI NG | SSUED.



