IN THE UNI TED STATES COURT OF APPEALS
FOR THE FI FTH Cl RCU T

No. 96-40210
Summary Cal endar

RONALD M HCEN G

Pl ai ntiff-Appellant,

ver sus

JAMES A. COLLINS, DI RECTOR, TEXAS
DEPARTMENT OF CRI M NAL JUSTI CE, | NSTI TUTI ONAL
Dl VI SI O\, HERBERT L. SCOIT, Senior \Warden,

Def endant s- Appel | ees.

Appeal fromthe United States District Court for the
Southern District of Texas

(G 94- CV- 265)

July 29, 1996
Bef ore GARWOOD, W ENER and PARKER, Circuit Judges.”’

PER CURI AM
Pl aintiff-appellant Ronald M Hoenig (Hoenig), a prisoner of
the State of Texas, proceeding pro se and in forma pauperis, filed

this civil rights action against Janmes A Collins, the D rector of

"Pursuant to Local Rule 47.5, the Court has determ ned that
this opinion should not be published and is not precedent except
under the Ilimted circunstances set forth in Local Rule 47.5. 4.



the Texas Departnent of Crimnal Justice (TDCJ), and Herbert L.
Scott, the Senior Warden of the Ransey One Unit, alleging a
violation of his Ei ghth Anmendnent rights. Hoenig stated that a
proj ect was begun in Cctober or Novenber 1993 enploying inmates to
renove asbestos fromthe ceilings of the Ransey One Unit where he
was confined. The work area was separated from the renai nder of
the unit by a single sheet of plastic with a slit fromtop to
bottom to provide access for workers and free airflow Hoeni g
al | eged that he has been exposed constantly to the asbestos, dust,
and debris since the work began. He alleged he was housed
approximately twelve feet fromthe work area and was required to
wal k within six inches of the sheet of plastic on his way to the
shower, his work assignnent, and the dining area. He alleged that
t he defendants had to know that the dust fromthe asbestos presents
a risk of contracting asbestosis and nesothelioma and blatantly
di sregarded his health and safety by exposing himto a dangerous
subst ance. Hoeni g sought nonetary danmages and equitable relief.
In response to the magi strate judge’'s order to submt a nore
definite statenent, Hoenig stated that for sone tinme asbestos from
the ceiling had fallen into his food. After the renoval work
began, prison officials did not provide protective gear, and he had
no choi ce but to breathe the particles floatinginthe air. 1In his
second response to the magistrate judge' s interrogatories, Hoenig
stated he was exposed to the class A carcinogen from1992-1994, he
had not been diagnosed with asbestosis, every inmate on the unit
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was exposed, and he was retaliated against for seeking redress in
the courts.

Hoenig filed a notion for a tenporary restraining
order/prelimnary injunction and a supporting brief, alleging that
prison officials retaliated against himfor filing this lawsuit in
the following manner: he was transferred several tinmes fromunit
tounit far fromhis famly, his legal materials were confiscated
duri ng each nove, he had no access to alawlibrary or mail roomto
mai | his pleadings, and he was | ocked in a cell for 24 hours a day.
Hoeni g added t hat, even though he was a m ninumsecurity i nmate, he
was housed in a single cell surrounded by handcuffed, cl ose-custody
i nmat es; his novenent and privileges were severely restricted; and
he was deprived of nedication for his heart. He feared for his
safety and asked the district court to issue an order prohibiting
these acts of retaliation.

The district court did not rule on Hoenig's notion, and
approximately ten nonths |ater, Hoenig filed a second notion for
injunctiverelief. Hereiterated his clains of retaliation through
multiple transfers, punishnent in admnistrative segregation
W t hout a hearing, deprivation of his legal materials, and | oss of
privileges. Hoenig feared for his safety and asserted that there
was a real chance he would be injured or killed. He asked the
district <court to <construe his allegations of additional
violations, in particular the retaliation and deni al - of -access-to-
courts clains, as anendnents to his conplaint.
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The magi strate judge determ ned that Hoenig did not allege
that he was injured from his exposure to asbestos and that his
all egations that he could suffer unspecified harmat a future date
was not of constitutional nmagnitude. Further, Hoenig had not
all eged that the defendants intentionally exposed himto asbestos
to harmhim The nagistrate judge recommended that the district
court dismss the case as frivol ous.

Hoenig filed objections to the magi strate judge's report and
recomendation. He countered the nagistrate judge’ s determ nation
that he had alleged no harm by referring to his nore definite
statenent that he had devel oped a cough and that his |liver test was
two hundred points above nornmal. Moreover, Hoenig repeated that
the defendants were responsible for the project and that the
inmates would not have renoved asbestos w thout the warden’s
know edge. He asserted that he did not allege that the defendants
affirmatively planned to expose himto asbestos; however, it was
his belief that the defendants decided that they would not spend
the noney to do the job right because only convicted felons were
af f ect ed.

The district court adopted the magi strate judge’'s report and
dismssed the action with prejudice pursuant to 28 U S C 8§

1915(d). ?

The district court stated that the claim had “no arguable
basis in law and fact, and no realistic chance of wultimate
success.” The proper standard is no arguabl e basis in |awor fact.
See Booker v. Koonce, 2 F.3d 114, 115-16 (5th Cr 1993).
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Hoeni g asserts that he was exposed to solid asbestos and
asbestos dust during its renpoval fromhis unit by other innmates.
Relying on Helling v. MKinney, 509 U S 25 (1993) (a secondary
snoke case), he contends that the exposure was of constitutional
magni t ude because asbestos is a class A carcinogen. Hoenig argues
t hat the defendants had first hand know edge concerni ng t he renoval
of asbestos because the Director would have to approve the
appropriation, and t he warden woul d have to approve all mai nt enance
wor k of that magnitude.

To determne if the Ei ghth Anendnent has been violated, the
court applies a subjective conponent to the deliberate indifference
standard. Helling at 32. “[A] prison official may be held |iable
under the Eighth Anmendnent for denying humane conditions of
confinenent only if he knows that inmates face a substantial risk
of serious harm and disregards that risk by failing to take
reasonabl e neasures to abate it.” Farnmer v. Brennan, 114 S. C
1970, 1984 (1994). To constitute an Ei ghth Anmendnent viol ation,
such failure to take reasonable neasure nust be subjectively
deli berately indifferent. Hare v. Cty of Corinth, 74 F.2d 633,
649-50 (5th Cr. 1996). Inmates are entitled to relief from
threats to their safety; they “need not await a tragic event” in
the future. Helling, 509 U S at 33.

In addition to the subjective factor, there is an objective

factor. |d. at 35. The inmate nust show that he hinself is being



exposed to the substance. | d. Moreover, a violation of “the
Ei ghth Anendnent requires nore than a scientific and statistical
inquiry into the seriousness of the potential harm and the
i kelihood that such injury to health will actually be caused by
exposure” to toxic substances. Id. at 36. “[T]he prisoner nust
show that the risk of which he conplains is not one that today’s
soci ety chooses to tolerate.” |Id.

In light of Helling, Hoenig s Eighth Anendnent claimthat he
was exposed to a risk of future harmis not facially “fanciful
fantastic, and delusional.” See Denton v. Hernandez, 504 U S. 25,
32-33 (1992). On the present record, it is not now possible to say
that Hoenig’s claimlacks any arguabl e basis in fact or law. Wile
further devel opnent may well show that Hoenig wi Il unarguably be
unable to denonstrate the requisite deliberate indifference by
Scott or Collins, or fail to neet sonme other required el enent of
his claim such a determnation is premature on this record, as is
a determnation that Hoenig will be entitled to no prospective
relief. Further devel opnent of the facts through a hearing of sone
sort —possi bly one under Spears v. McCotter, 766 F.2d 179 (5th Cr
1985) —and/or a response by defendants is called for before
di sm ssal woul d be appropriate.

Hoenig also asserts that the district court erred in
dismssing his conplaint wthout allowing him to anmend his

pl eadi ngs. He specifically wanted to include clains of 1)



retaliation through multiple transfers and segregated confi nenent
for filing this and other actions and 2) denial of access to the
courts through confiscation and |loss of his legal nmaterials. He
contends that so many docunents are mssing he is no |longer able to
chal  enge his crimnal conviction.

“A party may anend the party’s pleading once as a matter of
course at any tinme before a responsive pleading is served . ”
Fed. R Cv. P. 15(a). The defendants were not served; therefore,
Hoeni g coul d exercise his right to anend automatically. See Zaidi
v. Ehrlich, 732 F.2d 1218, 1219-20 (5th G r. 1984).

The record at this stage does not reflect that all the clains
Hoeni g desired to add by anmendnent |ack any arguable basis in | aw
or fact. See Lewis v. Casey, No. 94-1511, June 24, 1996, 1996 W
340797 (US); G bbs v. King, 779 F.2d 1040, 1046 (5th Cr.), cert.
denied, 476 U.S. 1117 (1986). Further devel opnent nmay showthemto
be deficient, either as to personal involvenent of Scott or Collins
or otherwi se, but the district court never even addressed Hoenig’' s
attenpt to anend, and Hoeni g was never afforded an opportunity to
fl esh these allegations out. See Eason v. Thaler, 14 F.3d 8, 9-10
(5th Gir. 1994).

The district court’s dismssal of Hoenig’s suit is vacated as

premature and the cause is remanded for further proceedi ngs not



i nconsi stent herewith.?

VACATED and REMANDED

2Hoenig’s notion in this Court for tenporary restraining order
and/ or tenporary injunction, a notion that was filed in the first
instance in the district court but not acted on by it, is denied by
this Court without prejudice to the district court’s action on the

simlar motion before it; the district court on remand shoul d
expressly rule on such notion.



