IN THE UNI TED STATES COURT OF APPEALS
FOR THE FI FTH Cl RCU T

No. 96-40208

UNI TED STATES OF AMERI CA,

Pl ai ntiff-Appellee,
V.
Rl CARDO CASARES,

Def endant - Appel | ant.

Appeal fromthe United States District Court
for the Southern District of Texas
(L-95-CR-197-1)

March 7, 1997
Before KING GARWOOD, and PARKER, Circuit Judges.

PER CURI AM *

Ri cardo Casares appeals his conviction and sentence for
conspiracy to posses mari huana under 21 U . S.C. 88 841(a)(1),
841(b) (1) (D), and 846. Finding no error, we affirm

| . BACKGROUND

On June 21, 1995, a small white Ford driven by Jam e

M randa- Nunez (“Mranda”) was detained at the Interstate 35

checkpoint in Laredo, Texas. A search of the vehicle reveal ed

"Pursuant to Local Rule 47.5, the court has determ ned that
this opi nion should not be published and is not precedent except
under the Ilimted circunstances set forth in Local Rule 47.5. 4.



13.4 kil ogranms of marihuana, 170.3 granms of cocaine, and $4, 900
in counterfeit bills stored inside the gas tank. After initially
denyi ng cogni zance of the contraband s presence, Mranda admtted
hi s knowl edge of the mari huana and agreed to cooperate with the
authorities in their investigation of the matter.

The authorities seized a cellular phone from M randa during
their investigation. A Drug Enforcenent Adm nistration Task
Force officer discovered that the phone had the tel ephone nunbers
of Ricardo Casares (“Casares”) and Joel Hernandez (“Hernandez”)
stored inits nenory. Mranda was asked to tel ephone Casares.
During the ensui ng phone conversations, Mranda and Casares
di scussed whet her M randa was bringing the contraband, obliquely
referring to it as “junk” or “stuff”, and whether Casares
possessed the noney which he owed to Hernandez.

Pursuant to his role in Mranda's activities, Casares was
i ndicted on Septenber 6, 1995, on two counts. One count was for
conspiracy to possess with intent to distribute | ess than 50
kil ograns of mari huana under 21 U. S.C. 88 846, 841(a)(1l), and
841(b) (1) (D). The second count was for conspiracy to possess
wth intent to distribute | ess than 500 grans of cocai ne under 21
U S. C. 88 846, 841(a)(1l), and 841(b)(1)(O

Furt her evidence was introduced at trial to illum nate
Casares’s role in the drug conspiracy activities. First, Mranda
testified that Casares had received a delivery of marihuana in
May 1995 that Mranda had transported for Hernandez. M randa

2



al so noted that he observed Casares’s personal use of cocaine
while he waited at his residence for paynent on the delivery.

Second, a | aw enforcenent officer testified that a search of
Casares’s residence on Septenber 25, 1995, reveal ed bundl es of
mar i huana, cel |l ophane wrappings simlar to the wappi ngs found on
t he packages seized from M randa on June 21, two scales comonly
used to weigh drugs for distribution, and used syri nges.

Casares was found guilty on both charged counts by a jury on
Decenber 8, 1995. After Casares filed a Mdtion for Judgnent of
Acquittal, the trial court vacated his conviction on the count
for conspiracy to possess with intent to distribute | ess than 500
grams of cocaine.! The trial court sentenced Casares to serve
thirty-six nonths in federal prison, followed by a three-year
term of supervised rel ease.

Casares appeal s the conviction and sentence to this court,
raising three points of error. Casares clains that: (1) the
evi dence was insufficient to support his mari huana conspiracy
conviction; (2) the district court abused its discretion in
admtting extrinsic evidence of narcotics offenses; and (3) the
district court clearly erred in including the cocai ne anbunt as
rel evant conduct for his sentencing on the mari huana conspiracy.

1. DI SCUSSI ON

The trial court’s basis for this action was the “rule
against nultiplicity”. The trial judge had asked the parties to
brief the court on this subject subsequent to Casares’s Mition
for Judgnent of Acquittal.



A. Sufficiency of the Evidence in Casares’s Conviction

This court reviews challenges to the sufficiency of the
evidence in a crimnal case to determ ne whether a reasonable
trier of fact could have found that the evidence established
guilt beyond a reasonabl e doubt. See Jackson v. Virginia, 443
U S 307, 319 (1979); United States v. Pedroza, 78 F.3d 179, 182
(5th Gr. 1996). W consider all the evidence and all reasonable
inferences drawn fromit in the light nost favorable to the
jury’s verdict. See Jasser v. United States, 315 U. S. 60, 80
(1942); United States v. Johnson, 87 F.3d 133, 136 (5th Gr.
1996) .

In order to prove a drug conspiracy, the governnent nust
prove: (1) the existence of an agreenent between two or nore
persons to violate the narcotics laws; (2) that the defendant
knew of the agreenent; and (3) that the defendant voluntarily
participated in the agreenent. See United States v. |nocenci o,
40 F.3d 716, 725 (5th Gr. 1994).

Casares contends that his nmere association wwth Mranda is
insufficient to support his conviction and that the recorded
phone conversations of June 21 are inconclusive as to whether the
two were tal ki ng about mari huana. |In particular, he clains that
the references to “junk” and “stuff” were to the counterfeit

nmoney.



Mranda testified at trial, however, that the references to
“Junk” and “stuff” actually alluded to the mari huana. The
uncorroborated testinony of a co-conspirator will support a
conviction, provided that the testinony is not incredible or
otherwi se insubstantial on its face. See United States v.
Bernea, 30 F.3d 1539, 1552 (5th G r. 1994). Mranda s credible
testinony, together with the governnent’s corroborating physical
evidence, sufficiently establishes beyond a reasonabl e doubt that
Casares had an agreenent to violate the narcotics |aws, that he
knew of the agreenent, and that he voluntarily participated in
t he agreenent.

B. Adm ssion of Extrinsic Evidence

This court reviews evidentiary rulings of a district court
Wth respect to intrinsic or extrinsic evidence for abuse of
discretion. See United States v. Coleman, 78 F.3d 154, 156 (5th
Cir. 1996). Casares argues that the trial judge abused his
discretion in admtting evidence with regard to Casares’s May and
Septenber 1995 mari huana trafficking activities, as well as
allowing Mranda to testify about Casares’s personal use of
cocai ne.

Federal Rule of Evidence 404(b) excludes evi dence of

extrinsic offenses to prove that a defendant acted in conformty



with his character. Fep. R Evip. 404(b).2 Evidence of extraneous
acts is “intrinsic”, however, when those acts are “inextricably
intertwined” with the crine charged. See United States v.
Col eman, 78 F.3d at 156. Casares’s drug trafficking in May and
Septenber was sufficiently intertwined with the events of June 21
t hat the evidence was adm ssi bl e.

Furthernore, the adm ssion of evidence pertaining to
Casares’s personal use of cocaine was |likew se within the
di scretion of the judge. This court applies a two-part test in
assessing clains of error under 404(b): (1) whether the evidence
is relevant to an issue other than the defendant’s character, and
(2) whether the probative value of the evidence is substantially
out wei ghed by the danger of undue prejudice. See United States

v. Broussard, 80 F.3d 1025, 1039-40 (5th Cr. 1996) (citing

2Rul e 404(b) sets out, in pertinent part:

Rul e 404. Char acter Evi dence Not Adm ssible to Prove
Conduct; Exceptions; Oher Crines

(b) OQther crines, wongs, or acts. Evidence of other
crimes, wongs or acts is not adm ssible to prove the character
of a person in order to show action in conformty therewth. It
may, however, be adm ssible for other purposes, such as proof of
notive, opportunity, intent, preparation, plan, know edge,
identity, or absence of m stake or accident, provided that upon
request by the accused, the prosecution in a crimnal case shal
provi de reasonabl e notice in advance of trial, or during trial if
the court excuses pretrial notice on good cause shown, of the
general nature of any such evidence it intends to introduce at
trial.



United States v. Beechum 582 F.2d 898, 911 (5th Gr. 1978) (en
banc)).

The district court allowed the evidence of Casares’s
personal use of cocaine as corroborative testinony show ng the
relati onship between Mranda’s statenents and evi dence col |l ected
by | aw enforcenent officials. The trial judge, in view of al
the evidence, did not abuse his discretion in assessing that the
probative val ue of the personal use testinony was not
substantially outwei ghed by its undue prejudice.

C. | ncl usion of the Cocaine in Sentencing Factors

Casares argues that his base offense | evel under the Federa
Sentenci ng CGuidelines was erroneously determned to be twenty.
Casares contends that the base offense |evel should have been
Si xteen because the trial court should not have included the
anount of cocaine wth the anount of marihuana in determning the
base offense | evel

This court wll uphold a district court’s determ nation of a
def endant’ s rel evant conduct for sentencing purposes unless it is
clearly erroneous. See United States v. Puig-Infante, 19 F.3d
929, 942 (5th Cr. 1994). Even if we were to consider Casares to
have been acquitted of the cocaine charge (which is a
guestionable way of viewing an acquittal such as the one at issue
here), neverthel ess the sentencing judge can properly consider

acqui ttal - based conduct as rel evant conduct for sentencing



purposes. See United States v. Watts, 117 S. C. 633, 637-38
(1997); United States v. Juarez-Ortega, 866 F.2d 747, 749 (5th
Cir. 1989). The 170.3 grans of cocai ne seized on June 21, 1995,
was significantly suggestive of possession with intent to
distribute that the judge coul d consider the anmobunt in setting
Casares’ s base offense |level.?
L1l CONCLUSI ON
For the foregoing reasons, the decision of the district

court 1s AFFI RVED

3In fact, the jury had determ ned that Casares was qguilty
beyond a reasonabl e doubt of the cocaine-rel ated charge.
Acqui tted conduct nust necessarily have been proved only by a
preponderance of the evidence in order to be considered with
regard to sentencing. See United States v. Watts, 117 S. C. at
638.



