IN THE UNI TED STATES COURT OF APPEALS
FOR THE FI FTH Cl RCU T

No. 96-40200
Summary Cal endar

UNI TED STATES OF AMERI CA,
Pl ai ntiff-Appellee,

ver sus

HARRY CADAVI D,
a/ k/a Victor Endara,

Def endant - Appel | ant.

Appeal fromthe United States District Court
for the Southern District of Texas
USDC No. M 95-CR-134-7
July 10, 1997
Before WSDOM KING and SMTH, G rcuit Judges.
PER CURI AM *

Harry Cadavid was convicted for conspiracy to possess with
intent to distribute nore than 100 kil ograns of marijuana. He
appeal s the resultant sentence. Cadavid argues that the district
court erred by failing to reduce his offense | evel pursuant to

U S.S.G 88 2DL.1(b)(4), 5C1.2, and 18 U.S.C. § 3553(f) and that

he was deni ed effective assi stance of counsel. Because Cadavid

Pursuant to 5th Gr. R 47.5, the court has determ ned
that this opinion should not be published and is not precedent
except under the limted circunstances set forth in 5th Gr. R
47.5. 4.
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rai ses the sentencing issue for the first tinme on appeal, we
review the district court’s decision for plain error.* “Plain
error is a mstake so fundanental as to constitute a ‘m scarriage
of justice’”.?2 W find that no plain error was conmtted because
t he defendant has not denonstrated that he “truthfully provided
to the governnent all information and evidence the defendant has
concerning the offense . . . ."3

This court would benefit from devel opnent of the record and
argunent on the issue of ineffective assistance of counsel.
Accordingly, this court declines to address the clai mw thout
prejudice to Cadavid' s ability to raise it in a proper
proceedi ng. 4

AFFI RVED.

. United States v. Brunson, 915 F.2d 942, 944 (5th GCr.
1990) .

2 | d.

3 18 U S.C. §8 3553(f) and U.S.S.G 85Cl.2; See United
States v. Flanagan, 80 F.3d 143 (5th Cr. 1996).

4 See United States v. Higdon, 832 F.2d 312, 313-14 (5th
Cr. 1987).



