IN THE UNI TED STATES COURT OF APPEALS
FOR THE FI FTH Cl RCU T

No. 96-40133

Summary Cal endar

BI LLI E DORI S MALLORY
I ndi vidually and On Behal f of
the Estate of L. A NMALLORY
Deceased,
Pl ai ntiff-Appellant,

ver sus
ALL AMERI CAN LI FE | NSURANCE
COVPANY, A U.S. LIFE COVPANY,
Def endant - Appel | ee.

Appeal fromthe United States District Court
For the Eastern District of Texas
(6:94- CV-841)

August 8, 1996
Bef ore H G3 NBOTHAM W ENER, and BENAVIDES, G rcuit Judges.
PER CURI AM *
This is a diversity case fromthe Eastern District of Texas.
The question is whether an insurance policy provision covering
injuries suffered “while riding in, boarding on, exiting from or
being struck by . . . [a] land . . . transport vehicle which the

i nsured has not been hired to run” covers a hunting acci dent which

"Pursuant to Local Rule 47.5, the court has determ ned that
this opinion should not be published and is not precedent except
under the Ilimted circunstances set forth in Local Rule 47.5. 4.



occurred aboard a four-wheel all-terrain vehicle. A readi ng of
“l'and transport vehicle” to include a four-wheel all-terrain
vehi cl e woul d render another section of the contract superfluous
and the operative |anguage appears in a section entitled “Common
Carrier Coverage.” W find no coverage and affirmfor essentially
the reasons stated by Judge Hannah.

Decedent L. A Mallory died as a result of a gunshot wound to
the chest while operating a four-wheel all-terrain vehicle al one on
a private hunting |l ease in the State of Col orado. Appellee insurer
pai d appel | ant $100, 000 in accordance with the “Twenty-Four Hour
Acci dent Coverage” section of the insurance policy. Appel | ant
clains she is entitled to an additional $100, 000 under the | anguage
of the “Common Carrier Coverage” section quoted above. She appeals
fromthe district court’s grant of appellee’ s notion for summary
judgnent and its denial of her notion for summary judgnent.

In Texas, a contract of insurance, |ike other contracts, “is
interpreted as a whole, and all witings that are a part of the

sane transaction are interpreted together.” Restatenent (Second)

of Contracts 8 202(2) (1981); United Anmerican | nsurance Conpany V.

Sel by, 338 S.W2d 160, 164 (Tex. 1960). Wiile a broad readi ng of
“l'and transport vehicle” includes a four-wheel all-terrain vehicle,
when the contract is taken as a whole, “land transport vehicle”
takes on a nore refined neaning.

A provision in an insurance contract should not be read so as

to render other insuring provisions ineffective or neaningless.



Marti ndal e Lunber Co. v. Bitum nous Casualty Corp., 625 F.2d 618,

623 (5th. Cr. 1980); Bright v. New York Life Insurance Co., 546

S.W2d 145 (Tex. G v. App.--Corpus Christi 1977, wit ref’dn.r.e).
If we read “land transport vehicle” to include a four-wheel all-
terrain vehicle, as appellant urges, at |least tw other parts of
the contract becone  neani ngl ess. First, the “Private
Passenger/ Pedestri an Coverage” sectionis rendered superfluous. An
under standi ng of “land transport vehicle” which includes a four-
wheel all-terrain vehicle also includes a private passenger car--
bot h are vehicl es which transport people across | and. The “Private
Passenger/ Pedestrian Coverage” section provides $100,000 for
injuries “suffered when getting into, out of, driving, riding in,
or being struck by a private passenger car”; the “Common Carrier
Coverage” section provides $200, 000. The contract states that
“[1]f nore than one Hazard applies to any one accident, only the
Hazard with the largest principal sumanount will be paid.” Thus
anyone wth a $100, 000 claim under t he “Private
Passenger/ Pedestri an Coverage” section would have a concom tant
$200, 000 “Comon Carrier Coverage” claim The parties did not

i ntend such a reading.?

The “Twenty-Four Hour Accident Coverage” section admttedly
renders the “Private Passenger/Pedestrian Coverage” section
superfl uous no matter how the “Comon Carrier Coverage” sectionis
interpreted. Both provisions offer $100,000 in coverage, one for

accidents generally and the other for a subset of accidents. It
appears, though, that the schedule is designed to permt an agent
to fill in different coverage anounts for different clients,

“Twent y- Four Hour Acci dent Coverage” bei ng t he broadest category of
coverage and “Private Passenger/Pedestrian Coverage” and “Conmmon
Carrier Coverage” being mutually exclusive subsets of that



Second, the title of the relevant section--“Common Carrier
Coverage”--would be an inaccurate description of the coverage

[

described in the section. Typically, a [c]ommon carrier

desi gnates a person engaged in transporting people or things from
pl ace to place for hire, and who holds hinself out to the public to
do so for so long as he has roomto carry the cargo tendered to

him” Railroad Conmin of Texas v. United Parcel Service, Inc., 614

S.W2d 903, 910 (Tex. Civ. App.--Austin 1981, wit ref’d n.r.e)
(enphasis in original). Appel l ant urges us to disregard this
section title in favor of a general reading of the operative
| anguage which ignores the public/private distinction connoted by
the term“Comon Carrier.” But appellee included the term*“Common
Carrier” in the section title precisely because it wanted to
describe the nature of the coverage offered in that section. W
therefore read the operative |anguage of the “Common Carrier
Coverage” section in light of its title.

Finally, the term*®“land transport vehicle” itself can be read
in the manner urged by the title of the section and the structure
of the contract as a whole. Wile in its nost commobn usage, the
noun “transport” nmeans the act of “carry[ing], nov[ing], or
convey[ing] from one place to another,” The Random House Col | ege
Dictionary 1397 (Rev. ed. 1982), it is also defined as “a system of
public travel,” id. In the absence of other Iimting | anguage we

woul d probably be inclined to adhere to the nore general

cat egory.



definition. But given the section title and the effect of a broad
readi ng on the “Private Passenger/ Pedestri an Coverage” section, the
|atter definition is the nore appropriate one.

Accordingly, we AFFIRMthe judgnent of the district court.



