IN THE UNI TED STATES COURT OF APPEALS
FOR THE FI FTH Cl RCU T

No. 96-40128
Summary Cal endar

UNI TED STATES OF AMERI CA
Pl ai ntiff-Appellee,

vVer sus
GENE ADRI AN MCCRAY
Def endant - Appel | ant.

Appeal fromthe United States District Court
for the Eastern District of Texas
USDC No. 6:95-CR-37-11

Januéry é,-léQ% -
Bef ore H G3 NBOTHAM W ENER, and BENAVIDES, Circuit Judges.
PER CURI AM *

Cene Adrian McCray appeals his conviction and sentence for
conspiracy to distribute cocaine base. MOCray argues that the
district court clearly erred in determning the relevant quantity
of drugs attributable to himfor sentencing purposes and viol ated
Fed. R Cim P. 32(c)(1l) by failing to make a specific finding

as to the anmobunt of cocaine attributable to him He cont ends

that his guilty plea was involuntary as a result of his counsel’s

Pursuant to Local Rule 47.5, the court has determ ned
that this opinion should not be published and is not precedent
except under the limted circunstances set forth in Local Rule
47.5. 4.
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all eged m srepresentations as to the probable | ength of his
sentence. He also argues that the Governnent breached the plea
agreenent by failing to nove for a downward departure on the
basis of his attenpted substantial cooperation.

Because McCray did not present any evidence to refute the
probation officer’s calculation of the relevant quantity of
cocai ne base, the district court’s acceptance of the probation

officer’s estimate is not clearly erroneous. See United States

v. Vital, 68 F.3d 114, 120 (5th Cr. 1995). The district court
was not required to make further findings as to the rel evant
gquantity of cocai ne base because it adopted the Presentence

Report over McCray’s unsubstanti ated objections. See United

States v. Sherbak, 950 F.2d 1095, 1099 (5th Gr. 1992). Because
the Governnent did not bargain away its discretion to nove for a
downward departure, McCray’'s claimthat the Governnent breached

the plea agreenent by not so noving is neritless. See United

States v. Garcia-Bonilla, 11 F. 3d 45, 47 (5th Cr. 1993).

We decline to review McCray’s ineffective assistance of
counsel clai mbecause the claimwas not raised before the
district court and the record is not sufficiently devel oped on

the nerits of MCray’s allegations. See United States v. Higdon,

832 F.2d 312, 313-14 (5th Gr. 1987), cert. denied, 484 U S 1075

(1988) .
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