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PER CURI AM *

Steven Ritchey, # 541162, contests the di sm ssal of his habeas
petition. (H's notion for appoi ntnent of counsel is DEN ED.)

Ri t chey contends that counsel m stakenly prom sed hi mthat he
woul d serve only 16 nonths in prison if he pl eaded nol o cont ender e;
t hat counsel was ineffective for giving erroneous advi ce regardi ng

the amount of time he would serve; that counsel and the State

Pursuant to Local Rule 47.5, the court has determ ned
that this opinion should not be published and is not precedent
except under the limted circunstances set forth in Local Rule
47.5. 4.



w t hhel d excul patory evidence; and that counsel was ineffective
regardi ng revocation of his probation. Based upon our review of
the record, we find no reversible error.

Regarding Ritchey's contentions that counsel gave erroneous
advice about the anount of tine he would serve and wthheld
excul patory evidence, we affirmfor essentially the reasons relied
on by the district court. See Ritchey v. Scott, No. 6:94-CV-405
(E.D. Tex. Jan. 8, 1996). Ritchey’'s contention that the State
w t hhel d excul patory evidence is foreclosed by his allegation that
counsel knew of the excul patory evidence in the State’s possession.
Ritchey’s contention that he was denied access to the courts,
because the state court failed to produce a conplete record of the
evidence for our review, is wthout nerit; all of the docunents
upon which Ritchey relies for his claimof innocence are included
in the record on appeal.

Regarding Ritchey’s contention that counsel prom sed that he
woul d serve only 16 nonths, which was raised for the first tinme in
hi s objections to the nagi strate judge’ s report and reconmendati on,
and his contention based on evidence provided by Dr. D Mo,
raised in an anendnent filed without |eave of court after the
respondent had filed a responsive pleading, the district court did
not abuse its discretion by inplicitly denying Ritchey’s notion to

anend his petition. See FED. R Cv. P. 15(a); United States v.

Armstrong, 951 F.2d 626, 630 (5th Cr. 1992) (where responsive



pl eadi ng had been filed, and plaintiff neither sought nor obtained
| eave of court, plaintiff had no right to anend pleadings by
raising claimfor first tine in objection to magistrate judge’'s
report and recommendation). Mor eover, because Ritchey has not
exhausted state |aw renedies as to these clains, allow ng R tchey
to anmend woul d have required dism ssal of his entire petition for
failure to exhaust. See Rose v. Lundy, 455 U S 509, 519-20
(1982). Regarding any evi dence of all eged m sconduct by serol ogi st
Fred Zain, Ritchey does not indicate that any such evi dence exi sted
when he entered his plea; he has not shown how any such evi dence
coul d have inplicated the voluntariness of his plea. See Smth v.
Estelle, 711 F.2d 677, 682 (5th Gr. 1983), cert. denied, 466 U S.
906 (1984).

Ritchey’'s contention that the nagistrate judge erred by
finding that his probation was revoked before he pleaded nolo
contendere | acks support in the record. Ritchey has failed to
brief his contention that counsel was ineffective in conjunction
with the revocation of probation. See Brinkmann v. Dallas County
Deputy Sheriff Abner, 813 F.2d 744, 748 (5th Cr. 1987).

AFFI RVED



