IN THE UNI TED STATES COURT OF APPEALS

FOR THE FI FTH Cl RCU T

No. 96-31327
Summary Cal endar

LONNI E GOLDSTOQN,
Pl ai ntiff-Appellant,
VERSUS
PHI L STANSELL,
Individually and in Hs Oficial Capacity as

a Police Oficer for the City of Mnroe, et al.,

Def endant s- Appel | ees.

Appeal fromthe United States District Court
for the Western District of Loui siana
(94- CV-413)

Cct ober 7, 1997
Before JONES, SM TH, and STEWART, Crcuit Judges.

JERRY EE. SMTH, Circuit Judge:”’

Lonnie Coldston appeals an adverse jury verdict in his
42 U. S.C. § 1983 action against the Gty of Monroe, Louisiana, and
agai nst certain of its police officers in both their individual and

official capacities. W dismss the appeal for want of -

" Pursuant to 5w Gr R 47.5, the court has determined that this opinion
should not be published and is not precedent except under the linmted
circunstances set forth in 5mGr R 47.5.4.



jurisdiction.

| .

Menbers of the Mnroe Police Junp Team were dispatched to
apartnents located in a high crine area, to respond to reports of
drinking and fighting. Al though Gol dston was not involved with the
mel ee, nor was he a resident of the apartnents, he was sitting on
a parked car with his nephew in the area surroundi ng the action.
Gol dst on was approached by Oficer Phil Stansell, who was trying to
clear the area to maintain a safe perineter between the bystanders
and the nelee, and was asked to | eave.

The respective accounts of the parties differ concerning the
speci fic words exchanged between Stansell and Gol dston, but the
parties agree, at a mninmum that Stansell asked Gol dston to | eave,
and CGol dston refused to do so. Wen Goldston turned to pick up his
nephew, Stansell grabbed Goldston’s arm from behind, and other
of ficers approached immedi ately. Again, the facts are highly
di sputed, but it is uncontested that Goldston was westled to the
ground, struck several tinmes by the officers, and ultimately bitten
by a police dog with whose handl er Gol dston was struggling.

Gol dston was handcuffed and charged with six m sdeneanors:
crimnal trespass, interfering wwth an officer, sinple battery on
a police officer, being drunk and di sorderly, disturbing the peace
with | oud and profane | anguage, and resisting arrest. The drunk-
and-di sorderly charge was di sm ssed before trial, and Gol dston was
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convicted on the remaining five charges. The internedi ate
appel l ate court reversed the disturbing-the-peace charge, and the
Loui siana Suprenme Court reversed the remaining convictions,
concluding that the officers |acked probable cause to arrest
Gol dston, who therefore had a right to use such force as was
reasonably necessary to resist the unlawful arrest.

Gol dston filed the instant action, alleging violations of his
civil rights resulting fromthe unlawful arrest. The jury rejected

each of his clains.

1.

As a threshold matter, we nust determ ne, sua sponte, whether
we have jurisdiction. Because the district court entered a final
j udgnent on August 27, 1996, the deadline for filing a tinely
notice of appeal was Septenber 26. See FED. R ApP. P. 4(a).
Gol dston filed his notice of appeal on Decenber 12, well beyond the
prescribed tine, unless he had filed a tinely notion for judgnent
as a matter of law (“j.ml.”) or for a new trial, which filing
would toll the thirty-day period until final disposition of the
nmotions. See FED. R Aprp. P. 4(a)(4).

Gol dston did not file such a nmotion within the allotted ten
days. See FED. R Civ. P. 50(b), 59(b). Rat her, he filed on
Septenber 3, 1996SSwi t hin ten days of the entry of final judgnentSSa

motion for extension of tinme in which to file post-judgnent



pl eadings. In response, the court granted hi mthirty days to anend
his notion for enlargenent of tine in order to state reasons and to
file a brief in support. Gol dston then filed such a nmenorandum
supporting his notions for j.ml. and new trial wthin this
extended thirty-day period, and the court denied these notions on
Novenber 25.

Thus, to the extent that the grant of an extension of tine was
perm ssi bl e, Goldston’s Decenber 12 filing of his notice of appeal,
falling within thirty days of the Novenber 25 order, was tinely.
Because the district court may not enlarge the tine in which a
litigant is permtted to file a post-judgnent notion for j.ml. or
a new trial, however, see FED. R CQv. P. 6(b), the Septenber 6
order inproperly extended the ten-day period.

Al t hough a district court has no authority to extend the tine
for filing a notion for newtrial, if the court purports to do so,
we have held that a pro se litigant may be justified in relying on
that assunption of authority. See Fairley v. Jones, 824 F.2d 440,
442-43 (5th Gr. 1987). CGoldston may not take advantage of this
precedent, however, as he was, and is, represented by counsel.

Further, we note that at the tine Goldston filed his notion

for extension (Septenber 3), tinme still remained (until Sep-
tenber 11) for himto file a tinely renewed notion for j.ml. or
newtrial. W see no special circunstance justifying an exception

to the rule prohibiting extensions.



L1,

A
Al t hough we conclude that we are wthout jurisdiction,
Gol dston is not prejudiced by the failure to file post-judgnent
motions tinely. This is because the untinely notions are w thout
merit. For the benefit of the parties, we now proceed to explain
why this is so, assum ng, arguendo, that we have jurisdiction to

consi der these natters.

B

Gol dston argues that there is no evidence of probable cause
for his arrest. Although he was charged with six offenses, a fal se
arrest claim “does not cast its primary focus on the validity of
each individual charge; instead we focus on the validity of the
arrest. |If there was probable cause for any of the charges nade

then the arrest was supported by probable cause.” Wlls v.
Bonner, 45 F.3d 90, 95 (5th Gr. 1995) (enphasis in original).

Gol dston was charged with crimnal trespass, which is defined
as the offense of refusing to | eave the prem ses of another when
reasonably requested to do so by the lawful custodian or his
representative. See MNRCECRIM CobeE 8§ 12-90(2). Stansell testified
that he first approached Gol dston in connection wth his efforts to
provi de perineter security and asked Gol dston to “nove on.” After

ol dston refused, Stansell told himthat he had been “banned” from



Par kvi ewSSa reference to at |east one pre-March 1995 incident in
whi ch Gol dston had been told by Sergeant Torregrossa that he was
not to return to Parkvi ew because he had been sl eepi ng overnight in
his van parked in the Parkview lot, in violation of H UD.
regul ati onsSSand repeated that he should to |leave. According to
Stansel |, when CGoldston refused these repeated requests, he was
arrested for trespass.

Gol dston staunchly contests Stansel|l’s account and ar gues t hat
other testinony contradicts Stansell’s assertion that he had been
banned from Parkvi ew. In fact, Goldston notes correctly that
Stansell indicated for the first tinme at the instant trial (and not
at the previous crimnal trial) that he had told Goldston to | eave
because he had been banned fromthe prem ses.

Al t hough we do not di spute Goldston’s characterization of the
evidence, it is not within our province re-visit credibility
inferences that the jury may have made concerning Stansell’s
testinmony vis-a-vis that of other witnesses. There is evidence in
the record fromwhich the jury reasonably coul d have concl uded t hat
Stansel |l knew t hat Gol dston had been banned, that he informed him

of such, and that Goldston thereafter refused to |l eave.! The jury

11t is this evidence that distinguishes the jury’s verdict in the instant
case fromthe Louisiana Supreme Court’s holding in the direct crimnal appeal
That court noted that the city had not offered any evidence that Stansell had
sought to enforce Goldston’s previous ban from Parkvi ew when he asked Gol dst on
to leave the premises. Presunmably, the city learned fromthis mstake in the
crimnal appeal and decided therefore, in the instant trial, to nmake sure that
it introduced Stansell’s testinmony to that effect.
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could have concluded, from this evidence, that Stansell had
probabl e cause to arrest Goldston for crimnal trespass.? Because
there is sufficient evidence to support the jury' s crimnal
trespass probable cause finding, we may affirm wthout
investigating the evidence underlying the other five charged

of f enses. See Wlls, 45 F.3d at 95.

C.

Gol dst on contends that no evi dence supports the jury’ s finding
that the officers’ actions in permtting a trained K-9 to attack
hi mduring his arrest did not constitute excessive force. To state
a claimfor excessive force, aplaintiff nust allege (1) an injury;
(2) that resulted directly and only fromthe use of force that was
clearly excessive to the need; and (3) the excessiveness of which
was obj ectively unreasonable. See Spann v. Rainey, 987 F.2d 1110,
1115 (5th Gr. 1993). The reasonableness is to be judged fromthe
perspective of a police officer on the scene, rather than with the
benefit of 20/20 hindsight. See G ahamv. Conner, 490 U.S. 386,
396 (1989).

According to Goldston, he did not curse or strike any of the

officers and pleaded with themjust to arrest him but not to hurt

2 (ol dston argues further that, even accepting Stansell’s testinony as a
correct account of the events, Stansell failed to tell him unequivocally to
“vacate the prenmises.” Al though Goldston notes correctly that Stansell told him
“to nmove on,” this is sufficient evidence from which the jury could have
concl uded that Gol dston was on notice to |eave.
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him Stansell, on the other hand, testified that Gol dston refused
to conply with his requests that he vacate the prem ses and that
Gol dston “j erked away” when he reached for Goldston’s wist in an
attenpt to handcuff him Oficer Vince Hodnett, the dog' s handl er,
testified that he then proceeded to assist Stansell and told
Gol dston that if he did not stop fighting, the dog would cone out
of the car.

According to Stansell and Hodnett, Goldston continued to
struggle with and curse at the officers, and all three eventually
fell tothe ground. It was then that the dog cane to Hodnett's aid
and attenpted to bite Goldston. Goldston quickly agreed to stop
fighting, and Hodnett gave his dog the rel ease command. There is
sufficient evidence fromwhich the jury could have concl uded t hat
the officers applied a reasonable anount of force in |ight of the

circunstances as they existed at the tine of the arrest.

D.

Finally, Goldston argues that the district court erred in
failing to permt him to use offensive collateral estoppel to
prevent the defendants fromarguing that probable cause existed to
arrest himafter the Louisiana Suprene Court had found ot herwi se in
the direct crimnal appeal. Because the instant case involves the
preclusive effect of a prior Louisiana state court judgnent, we

apply Louisiana law on collateral estoppel. See Daniels v.



Equi tabl e Life Assurance Soc’y of the United States, 35 F.3d 210,
213 (5th Gr. 1994).

Gol dston does not take issue with the district court’s
conclusion that Louisiana | aw does not recognize the doctrine of
collateral estoppel.? Rat her, he argues only that it 1is
inequitable to permt a jury of seven lay citizens to reach a
decision in conflict with that reached by a panel of seven
Loui siana Suprene Court justices. W find no nerit to this
ar gunent .

The appeal is DI SM SSED for want of jurisdiction.

8 See Vicknair v. HiberniaBldg. Corp., 479 So. 2d 904, 908 (La. 1985); Wl ch
v. Crown Zellerbach Corp., 359 So. 2d 154, 156 (La. 1978); Diez v. Daigle, 686
So. 2d 966, 969 (La. App. 4th Cir. 1996); Fitch v. Vintage Petrol eum 608 So. 2d
286, 289 (La. App. 3d Cir. 1992).



