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PER CURI AM *

Sherol yn Nevers appeals the district court’s grant of summary
judgnent in favor of the Conm ssioner of Social Security, affirmng
t he deni al of her application for Supplenental Security |Incone. W
affirm

I
Nevers applied for Supplenental Security Incone (“SSI”) in

January 1993, alleging that she had becone di sabled in 1989 due to

Pursuant to 5th Cir. R 47.5, the Court has determined that this
opi ni on should not be published and is not precedent except under the linmted
circunstances set forth in 5th CGr. R 47.5.4.



arthritis, back pain, swelling feet, vocal cord nodul es and car pal
tunnel syndronme (“CTS’). After the Social Security Adm nistration
denied her application for benefits, Nevers requested a hearing
before an adm nistrative |aw judge (“ALJ").

The ALJ concluded that Nevers is not disabled and therefore
deni ed her application. The ALJ found that Nevers i s obese and has
CTS and vocal cord nodules, but that these inpairnents do not
satisfy the requirenents for disability in the applicable
regulations. See 20 C.F.R pt. 404, subpt. P, App. 1. In nmaking
this determnation, the ALJ found that although Nevers neets the
wei ght requirenment of the obesity listing, her obesity is not of

listing | evel severity because the evi dence does not al so

show that she also has either: Xx-ray evidence of
arthritis in a weight bearing joint or the spine;
hypertension with diastolic blood pressure persistently

in excess of 100 mmHg [sic]; a history of congestive

heart failure; chronic venous insufficiency,; or

respiratory disease wth a forced vital capacity equal to

or less than 2.0 liters.

Wth respect to Nevers's CIS, the ALJ found that although evidence
established that she has a bilateral peripheral neuropathy
i nvol ving both hands, the record did not denonstrate that her
condition resulted in “significant and persistent disorganization
of the notor function” in her hands as required by the regul ati ons.
The ALJ found that Nevers’'s vocal cord condition is not of listing
| evel severity because her speech, although hoarse, i s neverthel ess

under st andabl e.

Because the ALJ found that Nevers’'s inpairnents are not of
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listing |level severity, he evaluated her ability to perform her
past relevant work. The ALJ concluded that Nevers is capabl e of
perform ng her past work as a tel ephone solicitor and as a nursing
assistant. Specifically, the ALJ observed that Nevers’s vocal cord
condition responded to treatnent and that her ability to speak
quickly returned to within normal limts; that no physician had
reported that Nevers’s neck, back and hand pain and nunbness limt
her ability to work; and that the testinony of Nevers and her
nmot her regarding Nevers’s limtations is insufficient to support
t he concl usion that Nevers cannot |ift objects weighing upto fifty
pounds or that she has any physical limtations on her ability to
sit, stand and wal k. The ALJ found Nevers’s testinony regarding
her pain and other limtations not “credible to the extent
al l eged.”

After the Appeals Council denied Nevers's request for review,
she filed a conplaint in federal district court seeking judicial
review of the ALJ s decision. A magi strate judge found that
substanti al evidence supported the ALJ' s deci sion and recommended
that the district court grant the Comm ssioner’s notion for summary
j udgnent . The district court adopted the nmmgistrate judge’'s
recommendati on and granted summary judgnent for the Conm ssioner.
Nevers appeal s.

I

Qur reviewof the Comm ssioner’s denial of disability benefits

is limted to determning whether the decision is supported by
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substantial evidence in the record and whether the proper |ega
standards were used in evaluating the evidence. Villav. Sullivan,
895 F. 2d 1019, 1021 (5th G r. 1990). Substantial evidence is nore
than a scintilla, |less than a preponderance, and is such rel evant
evi dence as a reasonable m nd m ght accept as adequate to support
a conclusion. |Id. at 1021-22. |In applying this standard, we nust
reviewthe entire record to determne if such evidence is present.
ld. at 1022. However, we nmay neither reweigh the evidence in the
record nor substitute our judgnent for that of the Conm ssioner.
| d.

The Comm ssi oner eval uates disability clainms by answering the
foll ow ng sequenti al questions:

(1) I's the claimant currently working?

(2) Can the inpairnment be classified as severe?

(3) Does the inpairnment neet or equal a listed inpairnent

i n Appendi x 1 of the Conm ssioner’s regulations? (If so,

disability is automatic.)

(4) Can the cl ai mant perform past rel evant work?

(5) Can the cl ai mant perform ot her work?
20 CF.R § 416.920. In this case, the ALJ found that Nevers’s
obesity and CTS do not neet or equal a listed inpairnment in
Appendi x 1 of the regul ati ons and that Nevers can perform her past
rel evant work. The ALJ thus concluded that Nevers is not disabl ed.

Nevers first challenges the ALJ' s determ nation that her
obesity does not neet or equal a listed inpairnment in Appendi x 1 of

the regul ations. She also argues w thout el aboration that the ALJ

erroneously required her “to prove nore than the regulation
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requires” for disability as a result of obesity.

To establish obesity as a disability, a claimnt nust
denonstrate that her weight neets the height-to-weight ratio and
that she has one of several inpairments listed in 8§ 9.09 of the
regulations.? The parties do not dispute that Nevers's weight
nmeets the height-to-weight ratio. The ALJ found, however, that
Nevers’s obesity is not of listing | evel severity because she does
not have one of the additional inpairnments specified in 8§ 9.09.

Nevers argues that she neets the additional inpairnent
described in 8 9.09A because one of the x-rays of her l|left knee
showed osteoarthritis. Al t hough a 1992 x-ray of the left knee
reveal ed evidence of early osteoarthritis, no evidence in the
record shows limtation of notion in the | eft knee, as required by
8 9.09A. X-rays of Nevers's knees taken at Charity Hospital in
1991 revealed no abnormalities and subsequent exam nation

denonstrated that her knees were stable. 1In 1992, when x-rays of

2 The listed inpairments are:

A H story of pain and limtation of notion in any wei ght-bearing
joint or the |unbosacral spine (on physical exam nation) associated
with findings on nedically acceptable inmaging techniques of
arthritis in the affected joint or |unbosacral spine; or

B. Hypertension with diastolic blood pressure persistently in
excess of 100 nm Hg nmeasured with appropriate size cuff; or
C Hi story of congestive heart failure mani f est ed by past

evi dence of vascul ar congestion such as hepatonegal y, peripheral or
pul nonary edema; or

D. Chroni c venous insufficiency with superficial varicosities in
alower extrenmity with pain on wei ght bearing and persistent edenma
or

E. Respiratory disease with total forced vital capacity equal to
or less than 2.0 L. or a |l evel of hypoxem a at rest equal to or |ess
than the val ues specified in Table IlI-Aor [Il-Bor Ill-C

20 CF.R pt. 404, subpt. P, App. 1, § 9.009.
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Nevers’s | eft knee reveal ed evidence of early osteoarthritis, Dr.
Stewart E. Altman did not find any limtation of notion in Nevers’s
| eft knee. Furthernore, Nevers did not conplain of knee pain to
her physicians during treatnent after she applied for SSI in
January 1993. Rather, in 1993 she conplained to Dr. V. J. Zeringue
of neck and back pain after an autonobile accident. |In the sane
year, Dr. Janmes T. WIlians found no evidence of nuscul ar atrophy,
weakness, or sensory deficiency in either of Nevers' s |ower
extremties, and Nevers did not conplain of pain or limtation of
motion in her left knee. During treatnment at Charity Hospital in
Novenber 1994, Nevers conplained of neck, wist and back pain.
Finally, none of Nevers’s physicians characterized her as di sabl ed
as aresult of the alleged i npairnment of her left knee. See Vaughn
v. Shalala, 58 F.3d 129, 131 (5th Cr. 1995) (explaining that fact
that no physician who exam ned clai mant pronounced her disabled
supported ALJ's decision that clainmnt was not disabled).?

Based on the foregoi ng, we conclude that substantial evidence
supports the ALJ's determnation that Nevers's obesity does not
satisfy the requirenents of § 9.009. Furthernore, we find no

indication that the ALJ applied a higher burden of proof to

8 As noted by the magistrate judge, Dr. Altman’s February 1992
di agnosi s of early osteoarthritis contradicts the ALJ' s finding that Nevers did
not present any Xx-ray evidence of arthritis in a weight-bearing joint or the
spine. The ALJ's finding, however, does not affect the outcone of the instant
appeal . As discussed above, Nevers does not satisfy 8 9.09A s ot her requirenment
that she have a “history of pain and limtation of notion” in a weight-bearing
joint or the spine.
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Nevers’'s claimfor benefits related to obesity than § 9.09 of the
regul ations requires. To the contrary, the ALJ properly applied
8 9. 09A and found that Nevers’s obesity sinply does not satisfy its
requirenents.* Nevers next chall enges the ALJ' s determ nation that
her CTS does not neet or equal a listed inpairnment in Appendi x 1 of
the regul ati ons. She argues that the ALJ erroneously concl uded
t hat the evidence does not denonstrate that her bilateral CTS has
been associated with “disorgani zation of notor function” of the
hands as required by 8 11.04 of the regulations.® The relevant
portion 8 11.04 requires:

Significant and persistent disorganization of notor

function in tw extremties resulting in sustained

di sturbance of gross and dexterous novements, or gait and

stati on.
20 C.F.R pt. 404, subpt. P, App. 1, § 11.04B.

Nevers contends that she presented evidence denonstrating

limtations in the use of her hands. She points to her testinony

4 Nevers al so contends that the district court erroneously stated that

the Social Security Act contains a one-year durational requirenment for
i mpai rments. This contention | acks nerit.

Section 416.920(d) of the regul ations states that a claimant will be found
to be disabled if she has an i npairment “which nmeets the duration requirenment and
islistedin appendix 1 or is equal toalistedinmpairment(s) . . . .” 20CF.R
8§ 416.920(d) (enphasis added). The durational requirenent is found in the Soci al
Security Act, 42 U S.C. § 423(d)(1)(A), which defines “disability” as an

inability to engage in any substantial gainful activity by reason of
any medical ly deternm nabl e physical or nental inpairnment which can be expected
to result in death or which has lasted or can be expected to last for a
conti nuous period of not |less than 12 nonths .

The district court correctly citedto this section on page four of its order; the
pl ai n | anguage of the section refutes Nevers's contention of error.

5 Disability due to peripheral neuropathy such as CTS requires a
finding of peripheral neuropathy “with disorganization of notor function as
described in [section] 11.04B, in spite of prescribed treatnent.” 20 CF. R pt.
404, subpt. P, App. 1, § 11.14. Section 11.04B is set forth above.
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t hat her hands becone nunb, that she sonetines drops things, that
she can only wite for short tinme periods, and that she can't “lift
[her] arnms up really high.”

Despite this testinony, substantial evidence in the record
denonstrates that Nevers’s CTS does not satisfy the requirenents of
8§ 11. 04B. In 1988, Dr. John W Waterneier found decreased grip
strength in Nevers’s right hand, but no evidence of neurol ogical or
sensory deficiency. 1n 1989, Dr. Claude S. WIlians found Nevers’s
grip strength and sensory appreciation “intact.” Dr. Zeringue, who
treated Nevers for neck, back and hand pai n and nunbness, initially
recommended carpal tunnel release surgery in Decenber 1993, but
ater withdrew the recommendati on. Dr. Janmes T. WlIllianms, who
exam ned Nevers in April 1993, found no nuscle atrophy in either
hand. [In 1994, although Nevers was di agnosed with CTS at Charity
Hospital, physical exam nation reveal ed conpl ete range of notion in
both hands with good strength in flexion and extension in both
wrists. None of the exam ning physicians placed any restrictions
on Nevers’s activities as a result of the CIS, and none reported
any significant and persistent disorganization of notor function,
as required by 8 11.04B. This substantial evidence supports the
ALJ’s conclusion that Nevers's CIS does not satisfy the
requi renents of 8§ 11.04B.

Nevers |ast argues that the ALJ inproperly discounted her
testinony regarding pain and limtations. The ALJ’ s deci sion
however, reveals that he considered Nevers's testinony and
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contrasted it to the extensive nedical evidence in the record. The
ALJ had no obligation to credit Nevers's testinony over the
obj ective evidence in the record. See, e.g., Anthony v. Sullivan,
954 F. 2d 289, 295 (5th Cr. 1992) (stating that ALJ need not credit
subj ective evidence over conflicting nedical evidence); Villa, 895
F.2d at 1024 (“Subjective evidence need not take precedence over
obj ective evidence.”). We therefore find no error in the ALJ's
eval uation of Nevers’s testinony.

AFF| RMED.



