
     *Pursuant to 5TH CIR. R. 47.5, the Court has determined that
this opinion should not be published and is not precedent except
under the limited circumstances set forth in 5TH CIR. R. 47.5.4.
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PER CURIAM:*

Stephen Modica suffered fatal injuries during a recreational
diving expedition aboard the M/V MISTER CLIFF, a commercial fishing
vessel.  Modica belonged to “Hell Divers,” a recreational diving
club that had chartered the boat for a three-day spear fishing
trip.  Marcia Modica, the decedent’s widow, filed a wrongful death



     2 Whether an insurance contract is ambiguous is a legal
determination that we review de novo on appeal.  Lloyds of London
v. Transcontinental Gas Pipe Line Corp., 101 F.3d 425, 429 (5th
Cir. 1996).
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action against several parties, including the boat’s insurer,
Sunderland Marine Mutual Insurance Co, Ltd.  The district court
granted partial summary judgment in Sunderland’s favor on the basis
of its finding that the language of the insurance policy excluded
coverage for Stephen Modica’s death.  The plaintiff appeals from
that judgment.  We affirm. 

The policy issued by Sunderland to Mister Cliff, Inc. excludes
coverage for:

(K) Any liability for, or any loss, damage or expense while
engaged in, or resulting from, any commercial diving operation
or service from the vessel, except, however, any liability
incurred when the vessel’s crew is engaged in inspection or
repair or the vessel which could not be deferred until
commercial divers were available.

The plaintiff urges that the term “commercial diver,” as it appears
in Exclusion K, is ambiguous.  We find no ambiguity in this
language.2  At the time of the accident, the vessel was being used
for commercial diving-- precisely the activity for which  Exclusion
K denies coverage.  We are not persuaded by the plaintiff’s
contention that the recreational nature of the expedition precludes
a finding that the vessel was being used for commercial diving. 
Exclusion K refers to the activity in which the insured is engaged,
not to the activity of the injured party for whom the insured may
be responsible.   The owners of the M/V MISTER CLIFF received a
handsome fee for their services.  As such, the insured was engaged



     3 Because we affirm on this basis, we need not reach the
substance of the plaintiff’s remaining arguments.
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in commercial diving as contemplated by Exclusion K.  Sunderland is
not liable under the explicit, unambiguous terms of the policy.3

The judgment of the district court dismissing Sunderland from
the suit with prejudice is AFFIRMED.


