UNI TED STATES COURT OF APPEALS

FOR THE FI FTH Cl RCU T

No. 96-31154
Summary Cal endar

LAWRENCE HUTCHI N,
Pl ai ntiff-Appellant,

VERSUS

AMERI CAN TOBACCO CO.; BROWN & W LLI AMSON TOBACCO CORP. ,

Def endant s- Appel | ees.

Appeal fromthe United States District Court
For the Western District of Louisiana

(92- CV- 1934)
April 18, 1997

Bef ore JONES, DeMOSS, and PARKER, Circuit Judges.
PER CURI AM *

Appel  ant Lawence Hutchin (“Hutchin”) cones to this court
asking that we ignore a hol ding by a previ ous panel and reverse the
district court’s order granting sunmary judgnent to the defendant -

appel l ees so that his claim against the appellees for failure to

Pursuant to Local Rule 47.5, the court has determ ned that
this opinion should not be published and is not precedent except
under the Ilimted circunstances set forth in Local Rule 47.5. 4.



warn his now deceased not her of the dangers of their | oose tobacco
products may proceed. Hutchin brings a failure to warn cl ai munder
t he Loui siana Products Liability Act (“LPLA’) and asserts that the
appel l ees had a duty to warn his nother of the dangers of | oose
t obacco. We cannot overrul e a panel decision by this court except
as an en banc court, see, e.g., Oncale v. Sundowner O fshore
Servs., Inc., 83 F.3d 118, 119 (5th Cr.), petition for cert.
filed, 65 U S.L.W 3432 (U.S. Dec. 16, 1996) (No. 96-568), and
followng Allgood v. R J. Reynolds Tobacco Co., 80 F.3d 168 (5th
Cr.), cert. denied, 117 S. . 599, 136 L. Ed. 2d 526 (1996), we
affirm

Manuf acturers may be |iable for failure to warn of dangers in
their products under the LPLA, but they have no duty to warn under
the LPLA when “[t] he product is not dangerous to an extent beyond
t hat whi ch woul d be contenpl ated by the ordi nary user or handl er of
t he product, with the ordi nary know edge common to the community as
to the product’s characteristics.” La. Rev. Stat. 9:2800.57(B)(1).

This court has previously held that the health risks of
snoki ng have | ong been common know edge and has affirmed sunmary
judgnent for clains alleging a manufacturer’s duty to warn of the
dangers of snoking. See Allgood, 80 F.3d at 172 (“Li ke the dangers
of al cohol consunption, the dangers of cigarette snoking have | ong
been known to the community”); see also Roysdon v. R J. Reynolds
Tobacco Co., 849 F.2d 230. 236 (6th Cr. 1988). G ven such, the

appel l ees had no duty to warn of the dangers, and we AFFIRM the



district court’s order.



