IN THE UNI TED STATES COURT OF APPEALS
FOR THE FI FTH Cl RCU T

No. 96-31121
Summary Cal endar

JAMES E GRANT, JR,
Pl ai ntiff-Appellant,
V.
U O P, | NCORPORATED,
Def endant - Appel | ee.

Appeal fromthe United States District Court
for the Western District of Loui siana
(95- CVv-1240)

July 23, 1997
Before KING JOLLY, and DENNIS, G rcuit Judges.
PER CURI AM *
Janes Grant appeals the district court’s grant of summary
judgnment in favor of UOP, Inc. Finding no error, we affirm
| . BACKGROUND
A. Statenment of Facts

Grant, an African-Anerican mal e, began working at Uni versal

"Pursuant to 5TH CR. R 47.5, the court has determ ned that
this opinion should not be published and is not precedent except
under the Ilimted circunstances set forth in 5THQR R 47.5. 4.
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Ol Products (“UOP") in the | abor departnent in June 1992.
Cl aude Clary was Grant’s supervisor from Septenber 1992 until
March 3, 1994.

Grant clains that in a conversation with Cary in Septenber
1992, Cary referred to two other black enpl oyees as “cotton
field niggers.” Cary also referred to G ant as “boy” and “kid”
on several occasions and told white co-workers that he could
“dress Grant up” but that he could not “take himto town.”

Clary assigned tasks to Gant that Gant felt were onerous.
For exanple, Cary required Gant to use a gasoline trimrer to
cut grass around a pond for approximately two weeks. On a
different occasion, Cary required Gant to use a swng blade to
cut weeds, instead of an automated weed trinmer. G ant all eges
that Clary stated that he would “break” Grant before he retired
and make himinto a “good hand” yet. Also, Gant and a white co-
wor ker were required to spend several days digging a ditch with
shovels to find a |l eak. Gant thought a backhoe was the nore
appropriate tool for the job.

Throughout the tine period that Cary supervised G ant,
Grant thought that Clary was very critical of his work. However
Grant does not conplain of any conduct occurring between Decenber
1993 and March 1995.

On April 11, 1995, Gant nade a witten conplaint to Vernon
Chance, the Pl ant Manager, regarding three alleged instances of
racial discrimnation that had occurred in the prior two weeks.
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Grant’s allegations are as follows: First, on March 30, 1995,
Larry Bell, a co-worker with no supervisory authority over G ant,
told Gant that “niggers can’'t weld” and used the phrase “nigger,
pl ease” in Gant’s presence. Second, on April 3, 1995, Jinmmy Don
Bl ai ne, also a co-worker of Gant’s, told Gant that Grant’s
opponent in a recent karate match was probably thinking to

hi msel f that “this damm nigger is gonna whip nmy ass.” Third, on
April 11, 1995, dary, who was no |longer Grant’ s supervisor at
the tinme, explained to Gant what he viewed as the difference

bet ween a nigger and a bl ack man.

Chance and Harl an Phel ps, UOP’s Human Resources Manager,
investigated the alleged incidents. Follow ng their
i nvestigation and di scussion with the individuals involved, they
placed a witten warning notice in Bell’s file and orally warned
Bell, Blaine, and Clary that the use of racial slurs was a
serious offense and that any future incident would be grounds for
dismssal. There were no further conplaints against the three
men.

On April 18, 1995, G ant was suspended for three days
pursuant to UOP's policy regardi ng excessive absenteeism G ant
had received both an oral and a witten warning prior to his
suspension advising himthat his absenteeismrate -- at the tines
of the warnings as high as 17.8% and 15. 9% respectively -- was
unacceptabl e and would result in a disciplinary layoff if it

conti nued.



On May 16, 1995, Phel ps was nade aware of additional clains
by Grant against Cary, based on earlier statenents nade by Cary
-- such as the reference to “cotton field niggers” -- and work
assignnents fromddary that G ant deened onerous. On May 19,
1995, dary was suspended until his forced retirenent on May 31,
1995.

B. Procedural History

Gant filed clains with the Loui siana Hunman Ri ghts
Comm ssion and the Equal Enpl oynent Qpportunity Comm ssion on
April 18, 1995, and April 20, 1995, respectively. On July 7,
1995, G ant filed suit against UOP and Clary alleging racial
discrimnation in violation of 42 U S.C. § 1981 and Title VII of
the Gvil R ghts Act of 1964. Gant also asserted state | aw
clainms for discrimnation and intentional infliction of enotional
di stress.

Grant alleged that he had been subjected to a hostile
envi ronnent because of the racial remarks and harassnent by dary
and ot her enployees at UOP. Gant further clained that he and
ot her bl ack enpl oyees had been subjected to disparate treatnent
based on their race. Gant also asserted a claimfor retaliation
based on UOP's pl acing himon disciplinary | eave for excessive
absences within days of his conplaint of discrimnation.

Both UOP and Cary filed notions for sunmary judgnment on the

ground that there was no genuine issue as to any material fact.



The district court granted these notions on October 4, 1996.
Grant tinely appeal ed the grant of sunmary judgnment in favor of
uoP. !

1. DI SCUSSI ON

We review the granting of summary judgnent de novo, applying

the sane criteria used by the district court. Nornman v. Apache
Corp., 19 F.3d 1017, 1021 (5th Gr. 1994). Summary judgnent is
proper “if the pl eadings, depositions, answers to
interrogatories, and adm ssions on file, together with the
affidavits, if any, show that there is no genuine issue as to any
material fact and that the noving party is entitled to judgnment
as a matter of law” Feb. R CQv. P. 56(c).

On appeal, Grant argues that he has presented genuine issues
of fact as to whether there was a racially hostile environnent,
whet her UOP took pronpt renedi al action, and whet her he was
disciplined in retaliation for nmaking a conplaint of racial
di scrim nation.

A. Hostile Environment C aim

Title VII of the Cvil R ghts Act of 1964 makes it unl awf ul
“for an enployer . . . to discrimnate against any i ndividual
Wth respect to his conpensation, ternms, conditions, or
privileges of enploynent, because of such individual’s race,

color, religion, sex, or national origin.” 42 U S . C. § 2000e-

!Gant does not appeal the district court’s ruling to the
extent that it dismsses Clary frompersonal liability.
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2(a)(1). Courts have interpreted the |anguage of Title VII to
provi de a cause of action to a person who is subjected to a

discrimnatorily hostile work environnent. Harris v. Forklift

Systens, Inc., 510 U. S 17, 21 (1993). The Court in Harris

determned that Title VIl is violated when “the workpl ace is
pernmeated with ‘discrimnatory intimdation, ridicule, and
insult,’” that is ‘sufficiently severe or pervasive to alter the
conditions of the victims enploynent and create an abusive

wor king environnent.’” |d. (quoting Meritor Sav. Bank v. Vinson,

477 U. S. 57 (1986))(internal citations omtted).

In order to establish a claimagainst an enpl oyer for a
hostile work environnment, an enployee is required to show that
(1) he belongs to a protected group, (2) he was subject to
harassnent, (3) the harassnment was based on the protected
characteristic, (4) the harassnent affected a term condition, or
privilege of enploynent, and (5) the enployer knew or shoul d have
known of the harassnent and failed to take pronpt renedi al

action. Jones v. Flagship Int'l, 793 F.2d 714, 719-20 (5th Gr.

1986), cert. denied, 479 U S. 1065 (1987).

Even assum ng arguendo that the incidents identified by
Grant establish a valid hostile environnent claim UOP can not be
held liable because it took pronpt renedial action that was

reasonably cal culated to end the harassnent. Garcia v. ElIf

Atochem N. A., 28 F.3d 446, 451 (5th Cr. 1994). \Wen Phel ps




received G ant’s letter on April 11, 1995, he imredi ately
i nvestigated the conplaints and interviewed the three nen whose
statenents had offended G ant.?

When confronted about the incident in question, Bell denied
saying “niggers can't weld,” but admtted sayi ng “nigger,
pl ease.” Phelps inforned Bell that the use of the term “nigger”
was a serious offense at UOP and that any future incident would
be grounds for dism ssal. Bell apologized to Gant, and a
witten warning notice was placed in Bell’s personnel file.
There were no further conplaints against Bell.

UOP managenent interviewed the enpl oyees present when
Bl ai ne’ s statenent about G ant’s karate opponent was all egedly
made. All of the people present denied hearing the statenent.
Phel ps then called both Gant and Blaine into his office. G ant
insisted that Blaine did nake the statenent at issue, and Bl ai ne
denied it. Based on the evidence before him Phelps felt that
Bl ai ne had not nade the statenent. Phel ps nevert hel ess warned
Bl ai ne that it was against conpany policy to nake racial slurs
and that any future incident would be grounds for dismssal.
Phel ps then reported the actions he had taken to Vernon Chance,

the Pl ant Manager. There were no further conplaints agai nst

2Gant argues for the first tinme on appeal that he conpl ai ned
about the racial harassnent he was experiencing to his superior,
Jay Davis, before the April 11 letter. Argunents raised for the
first time on appeal will not be considered by this court. See
James v. McCaw Cellular Communications, Inc., 988 F.2d 583, 585
(5th Gr. 1993).




Bl ai ne.

Chance ordered an investigation of Cary by Phelps and al so
ordered Bill Gasway to becone invol ved because Cary was in his
departnent. Wen Gasway net with Cary, Cary expressed surprise
that his comments had of fended Grant and offered to apol ogi ze,
which he did the next day. Gasway gave Cary a verbal warning.
There were no further conplaints against Cary.

On May 16, 1995, UCP received a copy of the letter G ant
sent to the Louisiana Human Ri ghts Conm ssion from G ant’s
attorney. The letter detailed the all eged harassnent and
discrimnation that G ant faced from Septenber 1992 until
Decenber 1993. Phel ps questioned O ary regardi ng each all egation
inthe letter, and Clary denied all of them Regardless of
Clary’s denial, Phel ps and Chance decided to suspend C ary.

Cl ary was suspended on May 19, 1995, and was ultimately forced
into early retirenent on May 30, 1995.

The renedi al action taken by UOP was both pronpt and
effective. Not only was it reasonably calculated to end the
harassnent, but it actually did so. No further conplaints were
made against Bell, Blaine, and Clary after the three nen were
repri manded. \When further allegations regarding Clary cane to
light a nonth later, UOP i medi ately suspended O ary, pending his
forced retirenent.

Grant’ s argunent that UOP did not take sufficiently drastic
or wi de-sweeping action falls in the face of Fifth Grcuit
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precedent. G ant objects to the fact that beyond the warning
that any further incident could result in dismssal, no

di sciplinary action was taken against Bell, Blaine, and Cary.
Grant also conplains that UOP limted its reprimand to the three
men reported by Grant, instead of naking a point of informng al
the UOP enpl oyees that racial slurs would not be tolerated.

“What is appropriate renedial action will necessarily depend
on . . . the severity and persistence of the harassnent, and the
ef fectiveness of any initial renedial steps. Garcia, 28 F.3d at
451. The court in Garcia ruled that the reprimand of a harasser
and a warning that further harassnment would result in termnation
was sufficient to protect an enployer fromliability under Title
VI | because the action was not only “pronpt and reasonably
calculated to end the harassnent, but the harassnent actually
ended.” |1d. Based on the standard articulated in Garcia, no
i ssue of material fact exists regarding UOP' s liability for the
al | eged hostile work environnent.

B. Retaliation Caim

Grant argues that there is a material fact issue as to
whet her his three-day suspension for excessive absenteei sm was
retaliatory. The elenents of a cause of action for retaliation
are: (1) the plaintiff engaged in a protected activity, (2) the
plaintiff suffered an adverse enpl oynent decision, and (3) the

adverse decision was notivated by the protected activity such



that there was a causal connection between the two. Mattern v.

East man Kodak Co., 104 F.3d 702, 705 (5th Cr. 1997). The third

el ement may be established by direct evidence of retaliatory
aninmus or by indirect evidence of disparate treatnent. NMooney v.

Arancto Servs. Co., 54 F.3d 1207, 1216 (5th Gr. 1995) (age

di scrim nation).
Grant argues for the first tinme on appeal that Cary’s use
of racial slurs constitutes direct evidence of retaliatory

ani mus. See Brown v. East M ss. Elec. Power Ass’'n, 989 F.2d 858,

861 (5th G r. 1993)(concluding that “routine use of racial slurs
constitutes direct evidence that racial aninmus was a notivating
factor in the contested disciplinary decisions” where person
using slurs participated directly in disciplinary decisions). W
need not address this argunent because it was raised for the
first time on appeal, but we note in passing that Brown is
i napplicable in this context because Clary did not directly
participate in the disciplinary action taken against G ant.
Thus, Grant nust attenpt to establish the third el enment of
retaliation by indirect evidence of disparate treatnent.

When a plaintiff uses the indirect nmethod of proof, the

McDonnel I Dougl as sequence of proof and Burdi ne allocation of

burdens apply. Money, 54 F.3d at 1216. W set forth this

evidentiary schene in Rhodes v. Guiberson Gl Tools, 75 F.3d 989

(5th Gr. 1996)(en banc). If the plaintiff establishes a prim

facie case, the defendant nust cone forward with a legitinmate,
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non-di scrimnatory reason for the enploynent action taken. |d.
at 992-93. The burden then shifts back to the plaintiff to prove
that the defendant’s reason is nerely a pretext for
discrimnation. 1d. at 993.

Grant clains that he was suspended in retaliation for filing
a witten conplaint. UOP contends, however, that G ant was
suspended for excessive absenteeism At UOP, the absenteeism
rate is not cal culated sinply upon how many days an enpl oyee
m ssed work, but is calculated by dividing the schedul ed hours
m ssed by the schedul ed hours worked. An absenteeismrate above
5% is considered unacceptable. UOCP has well-docunented evi dence
that it followed its standard progressive discipline procedure in
issuing first an oral warning in Septenber 1994 when G ant’s
absenteeismrate was 17.8% then a witten warning in Novenber
1994 when G ant had an absenteeismrate of 15.9% and then
suspending Grant in April 1995 when Grant had an absenteeismrate
of 10.23%

Grant did not object to UOP’s evidence at trial, but on
appeal he points to his deposition, in which he testified that he
“only mssed five sick days that entire year.”® Regardless of

t he nunber of days Grant m ssed, Gant put on no evidence to

SLater in his deposition, however, Gant testified that, in
addition to sick days, he mssed at least ten days in the fall of
1994 to be at honme with his wife, who was having a difficult
pregnancy.
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chal | enge the absenteeismrates put forward by UOP.* Gant did
not neet his burden of proof by show ng that UOP' s stated reason
for the three-day suspension was pretextual. Thus, the district
court correctly granted summary judgnent on the issue of
retaliation.
[11. CONCLUSI ON
For the foregoing reasons, the judgnent of the district

court 1s AFFI RVED

“Gant al so argues that he was di scrimnated agai nst because
other white enployees violated the absenteeism policy wth
i npunity; however, Gant introduced no conpetent evidence to
support this theory before the trial court.
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