IN THE UNI TED STATES COURT OF APPEALS
FOR THE FI FTH Cl RCU T

No. 96-30929

WLLI AM C. DAVI S,
Pl aintiff-Appellee

Cr oss- Appel | ant

ver sus

ERNEST L. PARKER,
Def endant - Appel | ant

Cr oss- Appel | ee

Appeal fromthe United States District Court
For the Western District of Louisiana
(Nos. 91-CV-2493, 93-CV-759)

May 12, 1998

Bef ore REYNALDO G GARZA, SM TH, and WENER, C rcuit Judges.
WENER, Circuit Judge:”’

Def endant - Appel | ant - Cr oss- Appel | ee, Ernest L. Parker, EsqQ.,
appeals a jury verdict in favor of Plaintiff-Appellee-Cross-
Appellant, WIlliam C. Davis, whose clains had their genesis in a

witten asset transfer agreenent between the two parties. Davis,

Pursuant to 5TH QR R 47.5, the Court has determnm ned that
this opinion should not be published and is not precedent except
under the limted circunstances set forth in 5THQR R 47.5. 4.



a long-tinme Loui siana resident who had noved to Texas, brought suit
in federal district court in Louisiana on diversity jurisdiction
after Parker refused to return to Davis the assets in question —
capital stock in a closely-held Louisiana corporation —that he
had transferred to Parker in accordance with that agreenent. The
case was tried to a jury, which found that —notw t hstandi ng the
fact that the asset transfer agreenent contained no express
stipulation obligating Parker to return Davis’s stock —Davi s had
retai ned ownership of his stock vis-a-vis Parker, as well as the
right to recover it, by virtue of Parker’s oral prom se to hold the
stock other than as owner and return it to Davis on request. The
jury awarded Davi s nonetary damages consisting of (1) $175, 000 for
enotional distress, anguish, or inconvenience that he experienced
as aresult of Parker’s refusal to return the stock; (2) attorneys’
fees as provided in Davis's contingent fee agreenent with his
attorneys; and (3) $1,026,951.50 for | oss of the benefits that he
woul d have received had he held the Canpbell Wells stock or for
benefits that Parker wongfully received as a result of his refusal
to return Davis's stock. |In keeping wwth the jury’s verdict, the
district court rendered judgnent for Davis, replicating the
particulars of the verdict and declaring Davis to be the owner of
the stock in question or its value as of the close of business on
the | ast business day before trial commenced. The district court

al so assessed costs against Parker, purported to include expert



W t ness fees.

Par ker appeals the district court’s denial of his post-trial
nmotion for judgnent as a matter of law (j.ml.) or, alternatively,
a newtrial. Parker urged his notion on grounds that, inter alia,
(1) the evidence conclusively established that Davis entered into
the asset transfer agreenent for the illicit purpose of defrauding
his creditors, so that, as a matter of |aw, Davis cannot recover
fromParker; (2) the jury’s finding that a contract exi sted between
Davi s and Par ker, whereby Parker agreed to hold and return Canpbel
Wells stock to Davis, is erroneous as a matter of |aw, as such an
agreenent nust be inwiting to be enforceable; (3) Davis’'s clains,
as tried, were tine-barred under Louisiana's prescriptive period
for legal malpractice actions; (4) the district court erroneously
permtted Davis to call two of Parker’s fornmer clients to testify
inrebuttal; and (5) the jury’ s awards of (a) nonpecuni ary danmages,
(b) attorneys’ fees, and (c) “excess distributions” were w thout
| egal foundation or sufficient evidentiary basis. Par ker al so
contends that the trial court erred in its assessnent of costs
against himand in its valuation of Davis' s Canpbell WlIlIls stock.
Davis cross-appeals the court’s denial of his notion to alter or
anend the judgnent.

Finding no reversible error in the denial of Parker’s notions
or inthe court’s assessnent of Davis’'s costs and the val uation of
his stock, we affirm except to the |imted extent that we
(1) reverse the award of enotional damages, (2) nodify the award of
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attorneys’ fees to reflect the effect of our reversal of the
enoti onal damages award, and (3) vacate the award of costs to the
extent, if any, that expert witness fees were included and renmand
this issue for further consideration by the district court. As for
Davi s’ s cross-appeal, we make a m nor adjustnent in the judgnent of
the district court but otherwise affirm thereby denying the cross-
appeal. In sum the judgnment of the district court is reversed in
part, vacated in part, nodified in part, and —as nodified —
affirmed and remanded for further proceedi ngs consistent with this
opinion and, ultimately, for entry of a revised judgnent for Davis
reflecting the dispositions we nake today.
I
FACTS AND PROCEEDI NGS

Davi s and Parker were longtinme personal friends and business
associ at es when Parker offered Davis an interest in Canpbell Wlls
Corp. (“Canpbell Wells”) —a conpany that operated an oil field
waste disposal facility. Parker, who was also Davis’'s attorney,
had previously invested in several business ventures with Davis.
Canmpbell Wells had conme to Parker’s attention when he was
approached by Logan Nichols, also an attorney and a |aw school
classmate of Parker’s. N chols sought Parker’s aid in finding a
buyer or buyers on behalf of the Canpbells, who owned and operat ed
the facility. The Canpbells had offered Nichols a substantia
finder's fee if he could | ocate a buyer, which fee N chols proposed

sharing with Parker as consideration for his assistance.
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Parker in turn enlisted the help of Richard Barnett, a client
of his and a petrol eumengi neer with connections in the oil patch.
Barnett knew several potential investors but wanted to | earn nore
about the facility and assess its value before making any
reconmendat i ons. After visiting the disposal facility, Barnett
becane convinced that Canpbell WlIlIls represented an attractive
i nvest ment opportunity and suggested to Parker and Ni chol s that the
three of thembuy the business thensel ves rather than brokering it.
Presumably with the assent of Nichols and Barnett, Parker invited
Davis to join the threesone as an equal partner in the purchase of
Canmpbel | Wl | s.

The four nen bought all issued and outstanding stock of the
corporation in Septenber 1985. They also fornmed a partnership
CAMPCO-1985, to acquire the i movable property on which the waste
di sposal facility was |ocated. Their acquisitions were funded by
a mllion dollar loan from Guaranty Bank & Trust Co. of Lafayette
(“Guaranty Bank”) and by prom ssory notes totaling $1,052, 000
payabl e to the Canpbells. An additional $500, 000 was borrowed from
the bank to cover start-up costs. As security for its | oans,
Guaranty Bank took a collateral first nortgage on the imobvable
property and a pledge of the capital stock in Canpbell Wlls; the
Canpbel | s prom ssory notes were secured by a subordinated
nortgage. In addition, each of the four purchasers signed personal
guaranties to Guaranty Bank and to the Canpbells.

Al t hough Canpbell Wells continued to prosper, Davis began to
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experience financial difficulties wth sonme of his other business
ventures and by early 1986 was on the brink of bankruptcy. Parker
represented Davis in an attenpted work-out with his creditors, and
al so advised Davis as his friend and business partner. Par ker
warned Davis that his creditors mght seize his interest in
Canmpbell Wells and suggested that Davis transfer his interest to
Par ker . On February 3, 1986, by a witten Act of Cash Sale &
Assunption — prepared by Parker —— Davis transferred stock
representing his twenty-five percent ownership interest in Canpbel
Wlls to Parker. The instrunent specified that Parker was assum ng
Davi s’ s debt and paying Davis $1000. Davis testified that he was
nei ther given a copy of the docunent by Parker nor advised by him
to consult another attorney before signing it.

This is the point at which the antagonists’ respective
versions of the saga start to diverge. Davis testified that Parker
agreed to hold the Canpbell Wlls stock “in trust” until Davis
resolved his financial problens, orally conmtting to return the
stock to Davis on request. According to Davis, Parker proposed the
arrangenent as a neans of ensuring the satisfaction of their
substantial nutual debt: Wth Davis’'s interest in Parker’s hands,
they coul d avoid outside interference in the Canpbell Wells venture
by preventing a “race to the courthouse” by Davis's creditors.
More i nportantly, in avoiding seizure by one anxi ous creditor, cash

flow fromthe investnment could be used to pay off nore debt. In



stark contrast, Parker testified that he acquired full ownership of
Davi s’ s stock as consideration for assum ng the debt that Davis had
incurred in his acquisition of Canpbell Wells stock.

Davis was eventually successful in working out of his
financial straits and avoi di ng bankruptcy. Meanwhi | e, Canpbel
Wells continued to thrive, and in June 1990, the renaining
sharehol ders of record — Parker and Nichols — agreed to nerge
Canpbell Wells with Sanifill, Inc. (“Sanifill”).? Pursuant to the
merger agreenent, Parker surrendered all outstanding stock in
Canpbell Wells in exchange for Sanifill stock.?

Davis testified that he had becone concerned about Parker’s
control over the transferred shares as early as 1988, well before
the Sanifill nerger. Davis nentioned the arrangenent to an
attorney representing himon unrelated matters, who advi sed Davis
to discuss his Canpbell Wlls interest with Parker. Sone tine
| ater, Davis broached the subject with Parker during a neeting in
Laf ayette, asking for Parker’s reassurance that their arrangenent
woul d be honor ed. According to Davis's testinony, Parker was
initially very angry at him for having discussed the matter with
anot her attorney, but Parker assured Davis the follow ng day that

his stock woul d eventual |y be returned.

Coincidentally, the fourth partner, Barnett, had transferred
his interest in Canpbell Wells to Parker, also in February 1986.

°See infra note 106.



Davis testified that he had several subsequent discussions
w th Parker concerning the state of Canpbell Wells’' affairs, each
di scussion characterized by Davis as having included Parker’s

reassurance that the business was going well and that Davis could

count on recovering his interest. |In Septenber 1990, foll ow ng the
Sanifill merger, Parker contacted Davis at his hone in Austin and
scheduled a visit. Davis assuned that Parker had arranged the

meeting to conclude their business under the asset transfer
agreenent, but Parker frustrated Davis’'s expectations by avoiding
any di scussion of Canpbell Wlls. Wen Davis eventually broached
the subject, Parker announced that he intended to keep Davis’'s
proportionate share of the Sanifill stock acquired in the nerger,
and a heated argunent ensued.

This lawsuit was filed in Novenber 1991. In it, Davis
asserted clainms for breach of contract, rescission, detrinmenta
reliance, and nullity, and sought to enforce the witten-and-oral
agreenent or to rescind it with an accounting. Al ternatively,
Davis sought to annul the witten agreenment wunder which his
interest in Canpbell Wells had been transferred. Parker noved for
summary judgnent on the ground that Davis’s clains were tine-barred
under Louisiana’s prescriptive period for Ilegal nmalpractice
actions. The district court granted Parker’s notion and di sm ssed
Davis’s suit wth prejudice. On appeal from that dism ssal, we
reversed and remanded (Parker 1), holding that the prescriptive
period for legal mal practice actions was not applicable to Davis’s
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clains.?

On remand, the case was tried to a jury. A nunber of md-
trial notions by Parker were denied and, follow ng the cl ose of the
evi dence, each party nmade a notion for j.ml., both of which the
court denied. The jury returned a verdict in favor of Davis on al
causes of action submtted,* and judgnent was entered by the
district court on May 31, 1996, in accordance with the verdict.
Parker filed post-trial notions under Federal Rules of Civil
Procedure (F.R C.P.) 50 and 59, which the trial court denied. Davis
filed a FFRCP. Rule 59 notion seeking to anend sone aspects of
the judgnent, but the court denied this notion as well. Par ker
tinmely appeal ed, and Davis tinely cross-appeal ed.

I
ANALYSI S
A.  STANDARD OF REVI EW

We review the denial of a notion for j.mIl. de novo, view ng

all evidence in the light nost favorable to the non-nobving party.?®
W will conclude that the notion shoul d have been granted only when

“the evidence at trial points so strongly and overwhel mngly in the

SDavis v. Parker, 58 F.3d 183, 189-90 (5th Cir. 1995).

‘Davis apparently anmended his pleadings on remand, adding a
claim for fraud. The jury did not reach Davis’'s detrinental
reliance claimas it found that a valid oral retransfer agreenent
exi sted and was breached.

SBurroughs v. FPP perating Partners, L.P., 28 F.3d 543, 546
(5th Cir. 1994).




movant’s favor that reasonable jurors could not reach a contrary
conclusion.”® The “decision to grant [a j.ml.] . . . is not a
matter of discretion, but a conclusion of | aw based upon a finding
that there is insufficient evidence to create a fact question for
the jury.”’

We review the denial of a Rule 59(e) notion to alter or amend
for abuse of discretion.® W also review the denial of a notion
for new trial for abuse of discretion; new trials should not be
granted on evidentiary grounds unless, at a mninum the verdict is
against the great weight of the evidence.® And we review
evidentiary rulings for abuse of discretion, but even then we w |l
reverse only if the erroneous ruling affects a substantial right of
aparty.® Finally, we reviewan award of attorneys’ fees and costs
for abuse of discretion.!

B. UNLAWFUL, |LLIiaT, OR | MMORAL PURPOSE

Par ker argues that, in light of the jury' s determ nation that

®Omitech Int’'l v. dorox Co., 11 F.3d 1316, 1323 (5th Cir.),
cert. denied, 513 U.S. 815, 115 S. C. 71, 130 L. Ed. 2d 26 (1994).

I'd. (quoting In re Letterman Bros. Enerqy Sec. Litig., 799
F.2d 967, 972 (5th Cr. 1986), cert. denied, 480 U S. 918, 107
S. . 1373, 94 L. Ed. 2d 689 (1987)).

8vartinez v. Johnson, 104 F.3d 769, 771 (5th Cir.), cert.
denied, 118 S. . 195, 139 L. Ed. 2d 133 (1997).

Dawson v. \Wal-Mart Stores, Inc. 978 F.2d 205, 208 (5th Cr.
1992) .

'Marcel v. Placid Gl Co., 11 F.3d 563, 566 (5th Cir. 1994).

UNi ckel v. Estate of Estes, 122 F.3d 294, 301 (5th Gir. 1997).
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Davis actually continued to own the Canpbell Wlls stock
transferred under the Act of Cash Sale & Assunption by virtue of
Parker’'s oral promse to return Davis’'s stock on request, the
evidence at trial conclusively established that the agreenent was
executed to place Davis's interest in Canpbell WlIlls beyond the
reach of his creditors. As such, urges Parker, the purported
written-and-oral agreenent, found by the jury to exist, cannot be
enforced because it was entered into for the illicit purpose of
defrauding Davis's creditors. Thus, concludes Parker, Davis can
recover nothing under the agreenent and the jury verdict cannot be
permtted to stand.

In support of his argunent, Parker invites our attention to
several Louisiana cases fromthe nineteenth century that stand for
the proposition that contracts executed for the purpose of

defraudi ng creditors are unenforceabl e.? These cases were deci ded

12See Meyer v. Farnmer, 36 La. Ann. 785 (1884); Bernard V.
Auguste, 1 La. Ann. 69 (1846) (dism ssing plaintiff’'s rescission

action — brought on ground that defendant’s failure to give
consideration for transfer of plaintiff’s property rendered sale a
simul ati on —based on evi dence that plaintiff was only titlehol der

of property, true owner having purchased property in plaintiff’s
name to screen it fromcreditors); Puckett v. Carke, 3 Rob. 81
(1842) (holding that plaintiff could not recover property from
def endant when the two had arranged defendant’s purchase of
property at a shamsheriff’s sale wi th understandi ng t hat def endant
would return property to plaintiff after danger of seizure by
plaintiff’s creditors had subsided); G avier’s Curator v. Carraby’s
Ex’or, 17 La. 118, 127 (1841) (refusing to enforce agreenent and
denying plaintiff’s recovery of property conveyed to defendant as
security for defendant’s | oans where parties held out conveyance as
transfer of title for purpose of concealing property from
plaintiff’s judgnent creditors).
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under the rationale that courts of law will not give effect to
contracts having an unlawful or inmmoral purpose.®® As courts wll
not nedi ate disputes “between joint venturers in iniquity,”'* the

parties to such contracts have no recourse at |aw against one

anot her. Under the Roman Law maxim “ln pari causa turpitudi nem
potior est conditio possidentis”! —in case of equal w ongdoing,
the one in possessionis in a better position —-courts will “leave

[the] property where the dishonest acts of the parties have pl aced
it.”16

Par ker argued to the district court that this line of cases
bars recovery under the well-known “unclean hands” canon which

devol ved from English equity: “One who has unclean hands or is

13Boat ner _v. Yarborough, 12 La. Ann. 249, 251 (1857) (“The | aw,
whose mssion is to right the innocent and to enforce the
performance of licit obligations only, |eaves parties who traffic
in forbidden things and then break faith with [one another], to
such nutual redress as their own standard of honor may award.”);
Bernard, 1 La. Ann. at 70 (“[Clontracts prohibited by l|aw, or
contrary to good norals or public order, can have no effect.”);
Gavier’'s CQurator, 17 La. at 127 (“[A]ln obligation w thout a cause
or wwth a false or unlawful one can have no effect.”).

YBoatner, 12 La. Ann. at 251; see also Gavier's Curator,
17 La. at 131 (“[Clourts of justice are not reduced to the
hum liation of adjusting anong di shonest nmen the results of their
unholy specul ations or of protecting one party against another
whi | e engaged i n a common pur pose, at war with the best interest of
soci ety and subversive of public order.”).

LA CGv. CooE ANN. art. 2033, cnt. (c) (West 1987); see also
Gavier’'s Curator, 17 La. at 127 (“[Where both parties are charged
wth the sane turpitude[,] the law gives no action [and,]

[i]n such cases[,] the maximis ‘Inpari causa turpitudinus potior
est causa possidentis.’”).

%Bernard, 1 La. Ann. at 71.
12



himself a wongdoer should not be able to benefit from the
concurrent wongdoi ng of another.”! Al though a rudi nentary version
of the Anglo-Anerican concept of unclean hands (which becane a
common | aw doctrine as a result of the nerger of |law and equity)
appears to have seeped interstitially into Louisiana’s GCvil Law
system !® at least nomnally so, the extent to which it has been
enbraced as a substantive maxi mof Civil Lawis uncertain at best. !
And, to the extent that the courts of Louisiana have conflated the
Angl o- Aneri can uncl ean hands canon with the Cvil Law notion that

neither party to an unlawful or immoral agreenent nmay seek

1\idrine v. Mchigan Mllers Mut. Ins. Co., 268 So. 2d 233,
239 (La. 1972).

8See Thomason v. Thomason, 355 So. 2d 908, 910 (La. 1978)

(noting that the doctrine of recrimnation —barring recovery by
either party to a donestic di spute when both parties are equally at
fault —is “based on the equitable idea that he who cones into

court with uncl ean hands cannot obtain relief”); Rhodes v. Mller,
179 So. 2d 430, 431 (La. 1938) (“[Clourts will not relieve a
litigant who appeals for relief with unclean hands.”); Coker V.
Suprene Indus. Life Ins. Co., Inc., 43 So. 2d 556, 559 (La. C
App. 1950) (“It is axiomatic in our jurisprudence that equity wll
not aid one who cones into court with unclean hands. The |ine of
decisions confirmng this maximis unbroken and too well known to
need citation here.”).

19See Poole v. Guste, 262 So. 2d 339, 345 (La. 1972) (noting
that “limtations to the renedy of equity recogni zed i n common-| aw
jurisdictions . . . are not necessarily applicable to Louisiana,
wth its different civilian procedural background” and rejecting
defendants’ argunent that plaintiffs’ unclean hands barred
injunctive relief); Branblett v. WIlson, 413 So. 2d 600, 602 (La.
. App. 1982) (“It is questionable that the so-called ‘clean
hands’ doctrine, an equitable common |aw theory, has any
application in our civilian jurisdiction.”).
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enforcenment in a court of law 2 the doctrine occupies a unique
niche in Louisiana as a defense to actions ex contractu: It bars
| egal recovery.?

However this hybrid doctrine is characterized, though, it is
now firmy ensconced in Article 2033 of Louisiana’s G vil Code,
whi ch provides, in pertinent part:

[ A] performance rendered under a contract that

is absolutely null because its object or its
cause is illicit or immoral may not be
recovered by a party who knew or should have
known of the defect that nmakes the contract

nul | . The performance may be recovered,

however, when that party invokes the nullity
to wthdraw from the contract before its
purpose is achieved and also in exceptional

situations when, in the discretion of the
court, that recovery would further the
i nterest of justice.??

20See Spearman v. WIllson, 99 So. 2d 31, 33 (La. 1958)
(likening the principle of law under which neither party to an
agreenent designed to hide property fromcreditors to prevent its
seizure can seek judicial relief to “leaving the parties in the
sane position [the court] found them on the theory that both
plaintiff and defendants have unclean hands”) (enphasis added);
Bernard, 1 La. Ann. at 71 (“[We leave the property where the
di shonest acts of the party have placed it. Whoever clains it
hereafter, nust cone before us wth clean hands.”) (enphasis
added) .

21See Poole, 262 So. 2d at 345 (noting that the defense of
unclean hands is a “[limtation] to the renedy of equity recogni zed
in common-lawjurisdictions, based on the historical use in themof
i njunctions by the chancery court where the danage-renedy in the
regul ar courts was inadequate”); Terrebonne Parish Police Jury v.
Kelly, 428 So. 2d 1092, 1093 (La. C. App. 1983) (“The doctrine of
‘clean hands’ is an equity principle that requires that ‘he who
cones into a court of equity nust cone wth clean hands.’”)
(quoting Cty of New Oleans v. Levy, 98 So. 2d 210, 218
(La. 1957)).

LA, GQv. CooE ANN. art. 2033 (West 1987).
14



| nasnmuch as sinulated transfers designed to defraud creditors are
absolute nullities,? Article 2033 codifies the |ine of cases relied
on by Parker for his “uncl ean hands” defense.?*

Davis attacks the applicability of Article 2033 here on the
ground that sinulated transfers are not, in fact, absolute
nullities. He argues that Parker may not avail hinself of
Loui si ana’s extant version of the unclean hands doctrine because
agreenents in fraud of creditors produce only relative nullities.?
Davis maintains that, as a matter of statutory construction,
transactions that prejudice creditors by transferring assets to
third persons cannot be “absolutely null” because the Cvil Code
provides defrauded <creditors wth specific renmedies — the

revocatory action for cases of actual transfers to third parties;

23See LA. GQv. CooE ANN. art. 2030 (West 1987) (“A contract is
absolutely null when it violates a rule of public order, as when
the object of a contract is illicit or immoral.”); Succession of
Webre, 172 So. 2d 285, 288 (La. 1965) (“Since the property has
never | eft the patrinony of the ostensible seller, a sinulated sale
is an absolute nullity.”); Spearman, 99 So. 2d at 33 (noting that
agreenents designed to hide property fromcreditors to prevent its
sei zure are contra bonos nores and unenforceable); Gast v. Gast, 19
So. 2d 138, 140 (La. 1944) (“[A fraudulent sirmulation] is not in
reality a contract; it is a nere pretense, a sham a disguise, the
pur pose of which is to defeat the rights of creditors with respect
to the debtor’s property; it is an absolute nullity.”).

2See LA. Gv. CooE ANN. art. 2033, cnt. (a) (Wst 1987).

2See LA. Cv. CooE ANN. art. 2031 (West 1987) (“A contract is
relatively null when it violates a rule intended for the
protection of private parties, as when a party |acked capacity or
did not give free consent at the tine the contract was nade.”).
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the action to declare a sinulation for cases of feigned transfers. 25
The Code’s specific provision of a renmedy for feigned transfers
woul d be nere surplusage, argues Davis, if fraudul ent transactions
produced absolute nullities: Any creditor would already have
standing —by virtue of such transaction’s absolute nullity? —
to have the court declare the transaction null.

Davi s’ s argunent woul d appear unneritorious in |ight of the

pronouncenents of the Suprenme Court of Louisiana in Gast v. Gast.?®

W need not, however, decide whether the interplay anong sone

nmodern provisions of the Code affects the enforceability of

6See LA. Gv. CobeE ANN. arts. 2025, 2036 (West 1987).

2’See LA. CQv. CooE ANN. art. 2033 (West 1987) (“Absolute nullity
may be invoked by any person. 7).

28The Gast court noted that feigned transfers in fraud of
creditors are absolute nullities, notw thstandi ng the co-exi stence
of the declaration of sinulation renedy:

[T]here is a vast and clear distinction
between a fraudulent sinmulation and a real
contract made in fraud of creditors. The
former is not in reality a contract; it is a
nmere pretense, a sham a disguise, the purpose
of which is to defeat the rights of creditors
Wth respect to the debtor’s property; it is
an absolute nullity. The creditor may
disregard the fraudulent sinulation entirely
and seize the affected property under
execution, or he may resort to the action en
declaration de sinulation. But a rea
contract, although fraudulently entered into,
cannot be so disregarded by the creditors. No
matter how fraudulent, it nust be set aside by
a judgnent; and for this purpose the
revocatory action is provided.

Gast, 19 So. 2d at 140 (enphasis added) (citations omtted).
16



sinmul ated transfers as between the parties to such agreenents, for
we conclude that Parker’s unclean hands defense fails on other
Article 2033 grounds.

By its ternms, Article 2033 does not bar recovery unless —in
addition to the absolute nullity prerequisite — (1) the party
seeki ng enforcenent entered into the agreenent with know edge of
its inproper nature, and (2) the parties achieved their inproper

objective.?® In its verdict, the jury found that Davis did not

enter into the asset transfer agreenent for an unlawful, i moral or
illicit purpose. W cannot say that, in its denial of Parker’s
alternative notion for j.ml. or newtrial, the district court’s

inplicit determnation that the jury’ s conclusion is not against
the great weight of the -evidence constitutes an abuse of
di scretion, which would require reversal and the grant of a new
trial. Neither can we say that the evidence points so strongly in

favor of a scienter finding against Davis that reasonable jurors

2%See supra note 22 and acconpanying text. Contrary to
Par ker’ s assertions otherw se, Article 2033 does not appear to have
altered the Cvil Law s pre-codification treatnent of unlawf ul
contracts; scienter and successful att ai nnent existed as
prerequisites to barring recovery before Article 2033 was enact ed.
See LA, GQv. CooE ANN. art. 2033, cms. (a), (d) & (e) (West 1987);
Gavier’'s Curator, 17 La. at 127 (“By the Roman law right to
recover back what had been paid on an illicit contract depended
upon the question which of the parties was dishonest or whether
both were chargeable with the sane turpitude. |f the party who had
recei ved were al one di shonest the sumpaid could be recovered back
even though the purpose for which it was given had been
acconplished.”) (enphasis added); 1d. at 127-128 (“These princi pl es
apply in cases where the corrupt or reprobated contract has had its
effect . . . .”) (enphasis added).
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woul d have to conclude that he knew of the illicit purpose of the
transfer, which would require reversal and the grant of a j.ml.

As evidence that Davis's notive for executing the asset
transfer agreenent was to hide his Canpbell Wells interest fromhis
creditors, Parker relies on Davis’s intentional failureto (1) |ist
his Canpbell Wells interests on financial statenents submtted to
creditors, including the IRS, the FDIC, and QGuaranty Bank; (2)
report his beneficial interest in Canpbell Wells on his 1986-1994
tax returns; 3 and (3) disclose his Canpbell Wells interests during
debt reduction negotiations with a nunber of his creditors.?3!

The district court, however, found sufficient support for the
jury’'s verdict in the evidence that Parker initiated the asset
transfer schene, inducing Davis to divest his interests in Canpbel
Wl | s based on t he Parker-generated specter of a potential judgnment
creditor’s attenpting to seize that interest. According to Davis’'s
testinony, Parker, in his capacity as attorney for Davis,
acconpanied him to a neeting called by the general partner of

Preferred Properties, a real estate devel opnment conpany in which

3%Davis reported substantially di mnished or negative taxable
incone on these returns, as well as creditor forgiveness of
substantial debt obligations that he was unable to neet. Parker
contends that had Davis disclosed his Canpbell Wells interest in
t he i nsol vency cal cul ati ons he used to avoid the paynent of taxes
on phantomincone fromthe forgiveness of debt, his tax liability
woul d have been different.

31Thi s nondi scl osure, urges Parker, gave Davis greater | everage
with which to negotiate favorable settlenents and enabled himto
persuade the FDIC to abandon the prosecution of a $3 mllion
collection suit.
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Davis had invested. Preferred Properties had borrowed heavily to
finance one of its projects, but the project failed to produce
enough cash flowto service its debt obligations. At the neeting,
i nvestors were asked to make suppl enental contributions sufficient
to service the | oan that was secured by a nortgage on the conpany’s
property. Several partners announced that they were filing for
bankruptcy and thus would not be able to nmake any contributions
toward the partnership’ s obligations. When Davis — whose own
financial situation was deteriorating — indicated that he too
woul d be unabl e to contribute, one of the partners becane upset and
openly hostile towards the other nenbers of the investnent group
and Davis in particular.

Davis testified that after the neeting Parker advi sed hi mt hat
the disgruntled partner could try to seize Davis's assets,
depriving himof resources with which to pay his other creditors.
At the tinme, Davis’s interests in Canpbell Wlls was the only one
of hi s business holdings that had a significant val ue; the conpany
was netting approxi mtely $100, 000 per nmonth. Davis averred that
Parker offered to take title to Davis's stock and apply Davis’s
share of the conpany’s revenues towards their substantial nutua
debt.3 |In this way, rather than | osing his sol e inconme-generating

asset to one anxious creditor, Davis would retain the possibility

32Par ker and Davis, as business partners, owed —in addition
to their Canpbell Wells i ndebtedness —sonme 2.6 mllion dollars in
j oi nt i ndebtednesses on various investnents.
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of recovering fromhis financial straits by satisfying nost, if not
all, of his creditors. As such, stated Davis, his purpose in
entering the asset transfer agreenent was to pay his creditors, not
to defraud them The jury obviously believed him whether we or
the trial judge would have is of no nonent.

Parker admtted at trial, via inpeachnent, that the asset
transfer agreenment was discussed in these terns, but denied that
the agreenent was ultimately confected for the purpose of
preserving the stock’s inconme-generating potential for Davis.
I nstead, testified Parker, the two settled on an outright exchange
—Davis transferred his interests to Parker in full ownership, and
Par ker assuned Davi s’s proportionate share of the debts incurredin
the Canmpbell Wells acquisition. Parker would not deny, however
that he originally approached Davis with the asset transfer
proposal , not vice versa; and conceded that both parties understood
that any proceeds fromthe transferred assets were to be applied to
their joint debt.

Davis posits that Parker’s version of the nature of their
agreenent is inplausible because Davis was never concerned that he
m ght be called on to neet his own obligations as guarantor on the
| oans with which the Canpbell Wells acquisition had been fi nanced:
The conpany was making nore noney than it needed to service its
notes, so Davis had no incentive to trade his interests for the
assunption of his share of the conpany’ s debt by Parker. It
appeared quite likely to all concerned that those debts would be
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tinmely and fully satisfied out of the conpany’s earnings, and
unlikely that, even if there were a default, a foreclosure sale
woul d not produce sufficient proceeds to cover the debts and thus
make unnecessary the paynent of deficiencies by the sharehol ders
under their personal guaranties. |Indeed, Davis saw the venture’s
profitability as a nmeans of satisfying the debts he had i ncurred on
ot her ventures as well .3

In addition to the evidence of Parker’s inducenent, the
district court, inrefusing torender aj.ml., relied on the fact
that Parker had represented Davis in a |legal capacity throughout
the attenpted work-out of Davis’'s debts. Hs ex-wife, Jeanne
Davis, apparently handled all the paper work associated with her
husband’ s fi nances. She testified that in connection wth the
wor k- out of Davis's bank debt, 3 Guaranty Bank had gi ven her a bl ank

form to use in furnishing information on Davis’s financial

33pPar ker contested Davis's characterization of his Canpbel

Well's stock. At trial, Parker referred to the investnent as a
“touch and go” concern, the success of which was far fromcertain.
The jury was presented with anple evidence to the contrary: The
financial statenents for Canpbell Wells indicated that, prior to
its acquisition, the conpany had approxi mately $500, 000 i n accounts
recei vable and cash, and was netting approximtely $90, 000 per
month in earnings; Parker responded affirmatively when asked
whet her the conpany was well on its way to success when the
Canmpbell Wells deal was cl osed; six weeks after the purchase, the
financial statenents refl ected sharehol der equity in the anount of
$1, 101, 554; the pro forma submtted to Guaranty Bank i n conjunction
with the | oan application projected $2,390,000 in profit for the
first full year of operation follow ng the conpany’ s purchase; and
its five-year projection totaled $21,511,000 in profit.

4Davi s had obtained |loans from the bank to finance severa
ventures that ultimately fail ed.
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condi tion. She further testified that when she asked Parker
whet her the Canpbell Wlls interest should be included on the
bank’s financial statenent form under the heading “assets held in

trust,” Parker instructed her to discard the bank’s form and gave
her an alternative formthat did not contain a simlar entry space.
She stated that Parker advised her that Davis’'s Canpbell Wlls
i nterests need not be included on the substituted formas the stock
was not in Davis's nane and there “was nothing in witing.”

Ms. Davis also testified that she considered Parker’s
instruction to be | egal advice, and that she felt safe in assum ng
t hat Parker woul d give her sound advice i nasmuch as he was al so an
attorney for Guaranty Bank — the institution to which the
financial statenent was to be submtted. M. Davis testified that
he ratified the decision to omt his interests fromthe statenent
for the sane reasons.

Based on the testinony adduced at trial, the jury could
reasonably have concluded that Davis relied on Parker’s counsel —
| egal , business, and personal —for the legitimcy of their nutual

actions. In the light nost favorable to the verdict, the evidence

supports the conclusion that Parker’s advice was born out of his

own self-interest — keeping outsiders from becom ng involved in
the Canmpbell Wlls venture, if nothing else — and that he
mani pulated Davis to further that self-interest.?3° In

%According to Davis's testinony, Parker took advantage of
their nmutual trust in dictating the nature of and circunstances
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surrounding their transaction:
Q What confidence did you have in M. Parker as your attorney

when you transferred your Canpbell WIlIls interest to him on
February 3rd, 19867

* * %

A | had conpl ete confidence in M. Parker.

Q And how was that confidence built over the years?

A It was built through trust, through business relationships,
t hr ough conversati ons, through social activities, through things we
did together and through practices that — things that we

di scussed, and | think that M. Parker, as far as | was concer ned
at the tinme, was an extrenely conpetent attorney.

* * %

Q Ckay. What discussions did you have with M. Parker about
having a witing in the side so that you could show | ater on that
he was hol ding the shares for you to be returned?

A Are you tal king about a counter letter?

Q A counter letter.

A Well, | asked M. Parker about that, and he says, no, there's
no way that we can do a counter letter.

* * %

Q The [Act of Cash Sale & Assunption] says that M. Parker
assuned your obligations at GQuaranty Bank, is that right?

A Yes, sir.

Q And you said earlier that there was no discussion about a
rel ease of yourself fromthe Guaranty Bank obligation pertainingto
Canmpbel | Wells. Wat discussion was ever had that he was going to
assune your obligations at the bank?

A No discussion of that at all.

Q And woul d you state whether you ever read fromthe docunent?
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A No, sir. | trusted M. Parker. I went in, | signed the
docunent and | left.

Q And woul d you state whether M. Parker ever sent you a copy of
t hat docunent until this lawsuit was fil ed?

A No, sir, he did not.

Q Ckay. Wuld you state why you didn’t read the docunent?

A Well, because M. Parker, | thought, was |ooking out for ny
best interest. | had a lot of confidence in him and we had nade
this agreenent on what we were going to do, and | just didn't feel
like it was necessary that | had to read it.

Q Reference is made in that docunent to a thousand dollar cash
paynment. Wbuld you state whether any anount of noney was paid to
you?

A Did he pay ne anything?

Q Yes

A No, absolutely not.

Q What conversations, if any, did M. Parker ever make as to
what the contents of that docunent were?

A Not hing. W never discussed it.

Q Ckay. What comments did M. Parker nake to you regardi ng any
adverse interest or conflict of interest that he would have
preparing this as your attorney and asking you to sign it?

A He never discussed that with ne at all.

Q What conversation did M. Parker have with you about the
di sadvant age or any consequences that mght result if you signed
this docunent w thout a counter letter?

A We never discussed that situation at all.

Q What statenents, if any, did he make to you, and |’ m speaki ng
of M. Parker, that it m ght not be in your best interest to sign
t hi s docunent ?

A He never informed ne anything |ike that.
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addition, the jury was presented with evidence that, during the
time that his Canpbell Wells stock was held in Parker’s nanme, Davis
paid off sonme of his debts with assets that were exenpt from
seizure.®*® From the fact that Davis took neasures beyond those

mandated by the |law to resolve his indebtednesses, the jury could

Q What advice did M. Parker give you that you should hire
another attorney to review this docunent before you signed it?

A M. Parker never advised ne that | should even think about
getting another attorney or get another attorney, and if he had
been advising ne to get another attorney, then | woul d not probably
have signed this docunent at all.

In addition, circunstantial evidence of Parker’s true notive
is found in the actions he took follow ng the execution of the Act
of Cash Sale & Assunption. Under the witten agreenent, Parker
only assuned Davis’'s proportionate share of the Canpbell Wlls
debt; i.e., Davis remained personally liable to Guaranty Bank and
the Canpbells but, by virtue of the assunption, Parker becane
liable to Davis for any creditor judgnent agai nst hi mon t he notes.
Shortly after the assunption, however, Parker — who was also
Guaranty Bank’s attorney — acted within the bank to have Davis
released from his liability on the Canpbell WlIls |oan. Davi s
testified that Parker never discussed the possibility of obtaining
arelease with him and that he only nentioned it in passing after
the fact.

This nove is telling in light of the fact that Guaranty Bank
included a cross-collateralization provision in its |oan
i nstrunents. Under that provision, the bank was entitled to
execute on the collateral put up for any |loan that the debtor had
with the bank should the debtor default on a given loan. The jury
reasonably coul d have inferred fromParker’s actions that his true
concern was wWth preventing creditors fromsei zi ng Davi s’ s Canpbel
Wells interest and interfering with the venture inasnuch as
(a) Davis had nultiple loans with Guaranty Bank that were in danger
of going into default, and (b) Parker took no conparable action
Wth respect to Davis's liability on the Canpbells’ promssory
not e.

3%Ms. Davis testified that she and her husband paid creditors
with the equity (approximately $200,000) in their retirenent fund
and life insurance policies. Davis also sold his hone in Texas to
satisfy a tax lien that the IRS had placed on the house.

25



reasonably have inferred that he did not enter the asset transfer
agreenent with the intent to defraud creditors. It follows that
the district court did not err reversibly in refusing to grant
Parker a j.ml. on the basis of his unclean hands def ense.
C. ENFORCEMENT OF ORAL AGREEMENT

Inits answer to the first interrogatory, the jury found that
the Act of Cash Sale & Assunption in and of itself was not a valid
contract expressing the true intent of the parties; rather, it was
a sinmulation. The jury further determ ned that Davis was operating
under an error about the nature and terns of that contract and
woul d not have entered it had he been aware of his error; and that
Par ker induced Davis to enter that contract through fraud. The
jury concluded nonetheless that a contract (witten transfer of
title conbined with oral obligation to retransfer) did exist
bet ween the parties —a contract whereby Parker agreed to hold and
return Davis’'s Canpbell Wells stock —which Parker breached when
he refused to return the stock to Davis.

In addition to his claimof unenforceability grounded in the
uncl ean hands doctrine, Parker contends that even if such an oral
retransfer agreenent existed, it is not enforceabl e under Loui si ana

| aw because it is vague.® Also, Parker insinuates that adnmtting

3'Parker relies on Conkling v. Turner, 18 F.3d 1285, 1301-03
(5th Gr. 1994)(alleged oral contract for stock redenption failed
for lack of a definite price), in nmaking this contention. He
insists that the all eged agreenent is vague in that Davis provided
no testinony about the details of this purported agreenent and did
not specify whether Parker was entitled to any conpensation for
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oral testinony to prove the retransfer provision violated
Loui siana’s specific statute of frauds for sales of securities as
it stood at all pertinent tines.?3®

Regar di ng vagueness, Parker urges that an agreenent under

which he would sinply “hold” the stock in trust” for an
unspecified tinme and return it to Davis on request is too vague to

be enforceabl e. Regardi ng enforcenent of an oral agreenent to sel

all egedly “hol ding” the stock. Parker further comments that there
was no agreenent as to the paynent of taxes, distribution of
dividends, liability for debts, or the consequences of bankruptcy,
should it occur.

3See LA. Rev. STAT. ANN. 8§ 10:8-319 (West 1993)(stating that a
contract for the sale of securities is not enforceabl e unless there
is sone signed witing), repealed by Acts 1995, No. 884, §8 1, eff.
Jan. 1, 1996; see also Levinson v. Charbonnet, 977 F.2d 930 (5th
Cr. 1992)(refusing to enforce oral agreenent to sell stock);
Morris v. People’'s Bank & Trust Co. of Natchitoches, 580 So. 2d
1037 (La. C. App. 1991)(applying statute of frauds to private
agreenent to buy bank stock). As a prelimnary natter, we observe
that this court has applied section 8-319 to oral agreenents to
sell stock. Charbonnet, 977 F.2d at 932-33. In that case, we
commented that there appeared to be sone “confusion in the
Loui siana case |aw concerning whether R S. 10:8-319 nodifies or
restricts the Louisiana Cvil Code provisions that provide for the
enforceability of oral agreenents to buy and sell corporeal and

i ncorporeal noveables,” as three Louisiana courts of appeal
decisions, relying onthe Gvil Code, had validated oral agreenents
for the sale of securities. As those cases failed to nention

section 8-319, we determ ned that they did not intend to underm ne
its validity. We further noted that another Louisiana court of
appeal affirmed the validity of section 8-319 and reconciled any
apparent conflicts between the Cvil Code and that provision. W
concluded that the Louisiana Suprenme Court would uphold the
validity of section 8-319, were it presented wth the Charbonnet
case. Id. W observe in passing that section 8-319 has been
repeal ed and a sal e or purchase of securities no |onger requires a
witing in the traditional sense. Section 8-113 now provides: “A
contract or nodification of a contract for the sale or purchase of
a security is enforceable whether or not thereis a witing signed
.” LA ReEv. STAT. ANN. 8§ 10: 8-113 (West Supp. 1998).
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st ock, Parker argues —in anticipation of Davis’s contention that
the contract was not a “sale” and therefore does not fall wthin
the coverage of the statute of frauds —that the contract cannot
stand as anything other than a sale. In any event, continues
Parker, if it was not a sale, it had to be either a gratuitous
donation or atrust. |In either case, contends Parker, the district
court erred when it entered judgnent on the jury’'s verdict, as the
agreenent was neither in authentic formas required for a valid
gratuitous donation,®* nor in a form required by the applicable
provisions of the Louisiana Trust Code for the creation of a
trust. 4°

As Parker anticipated, Davis countered that the statute of
frauds for securities is inapplicable, as it proscribes oral
agreenents to sell securities, not oral agreenents to hold and
return them Davis maintains that the jury rejected Parker’s
contention that the transaction was intended to be a sale, finding
instead that a contract existed “whereby Parker agreed to hold and

return Canpbell Wells stock to Davis.” Davis insists that, as the

3¥See LA. Cv. CobeE ANN. arts. 1523, 1536 (West 1987). See al so
LA. Cv. CooE ANN. art. 1539 (stating that manual gifts are not
subject to any formalities). Al t hough the authentic act is not
required for gratuitous transfers of corporeal novabl es, shares of
stock have been held to be incorporeal novables and thus
i nsuscepti ble of being donated manually. See, e.q., Prineaux V.
Li bersat, 322 So. 2d 147 (La. 1988) (citing Succession of MQiire,
151 La. 514, 92 So. 40 (La. 1922), and Succession of Sinnot v.
Hi bernia Nat’l Bank, 105 La. 205, 30 So. 233 (La. 1901)).

“See LA. Rev. STAT. ANN. § 9:1752 (West 1991).
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transaction was not a sale, it was an “innomnate contract” in
whi ch, for the consideration of Parker’s attenpting to di scharge a
joint indebtedness, Davis agreed to place the stock in Parker’s
name for his use in discharging debt, after which Parker would
return the stock to Davis. Moreover, continues Davis, as no price
was contenplated in either of the two steps of the transaction, it
coul d not be a sale.

Davis continues by arguing that the agreenent is neither a
gratuitous donation nor a trust. He concedes that in his testinony
he used the phrase “in trust” to describe the nature of Parker’s
precari ous possession, but explains that he used those words in the
non-technical sense and that it was never his contention that
either a formal or constructive trust relationship had been
created. Davis acknow edges that the stock was placed in Parker’s
name intentionally, but insists that the stock thus transferred
remai ned subject to Parker’s obligation to return it to Davis at a
future date. Nei t her was the agreenent a gratuitous donation
continues Davis, as it transferred the stock to Parker for the
purpose of facilitating his managenent of Davis's affairs with his
creditors and to prevent Davis’'s stock fromfinding its way into
the hands of third parties who mght interfere with the origina
foursonme’s unfettered control of Canpbell Wells. And, of course,
Davi s di sputes Parker’s contention that the oral agreenent was too

vague to be enforceable.
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Finally, Davis advances that even if the statute of frauds
were applicable to prevent enforcenent of the oral retransfer
aspect of the agreenent, any error with regard to the jury’'s
findi ng of breach of contract is harnml ess and does not require that
the judgnent in Davis's favor be reversed. This is so, he posits,

because his case was submtted to the jury on nultiple alternative

theories of recovery — breach of contract, breach of fiduciary
duty, detrinmental reliance, and fraud® — each of which was
addressed in special interrogatories. Wth the exception of

detrinental reliance, the jury found for Davis on each alternative
theory submtted. (The jury failed to reach detrinental reliance
because its affirmative finding on the existence of a contract
nmoot ed the detrinental reliance issue.)

We conclude that the jury's determnation that the witten
asset transfer agreenent was a sinulation —a contract which, by
mut ual agreenent, does not express the true intent of the parties

inter se —is supported by the evidence apparently credited by the

“'n instructing the jury on the |aw applicable to the case,
the court stated that “the plaintiff, WIliamDavis, has asserted
four separate causes of action against the defendant, Ernest
Par ker; breach of contract, breach of fiduciary duty, detrinental

reliance and fraud.” |In addressing the breach of contract claim
the court explained that “[c]onsent may be invalidated by error,
fraud or duress.” The court continued, “Davis asserts error

existed as to the principal cause of the contract in this case

. .” Later, when addressing the fraud claim the court noted that
“[cl]onsent to a contract can also be destroyed by fraud or
m srepresentation.”
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jury.* This is the | egal and factual essence of Davis’'s position,
regardl ess of whether he has advanced it crisply or artfully, when
he continually insists that the agreenent he entered into with
Par ker was not a sal e but rather an arrangenent whereby Parker was
to hold and later return the stock to him Davis naintains, quite
sinply, that he renmained the true owner of the stock despite the
transfer of legal title pursuant to the witten agreenent confected
between the parties to the contrary.

“[A] transaction will not be set aside as a sinmulation if any
consi deration supports the transaction because the reality of the
transference is thus established.”* 1|In his appellate brief, Davis
asserts that “no sale was contenplated, but a transfer, the

consideration for which was not a price but the managenent of the

2G5ee LA. Cv. CobE ANN. art. 2025 (West 1987); Fritscher v.
Justice, 472 So. 2d 105, 107 (La. C. App. 1985) (“Asinmulationis
a feigned or pretended sale clothed with the formalities of a valid
sale.”); see also Thonpson v. Wods, 525 So. 2d 174, 178 (La. C
App. 1988) (“In order to determne whether or not a sale is
simul ated the court nust determ ne whether the parties acted in
good faith, whether there was an actual intention to transfer
property, and whether any consideration was given for the
transfer.”); Peacock v. Peacock, 674 So. 2d 1030, 1033-34 (La. C
App. 1996) (“Two | egqgal presunpti ons, one codal and one
jurisprudential, apply in situations where a party seeks to prove
asimulation. . . . The jurisprudential presunption of sinulation
appl i es where the evidence establishes the existence of facts and
circunstances which create a highly reasonable doubt as to the
reality of the putative sale . . . . When either codal or
jurisprudential presunption exist, the burden of proof shifts to
the other party to the sale who may rebut the presunption by
establishing a good faith transaction, resulting in a true
alienation of ownership for consideration.”).

STrident Gl & Gas v. John O day Expl. Inc., 622 So. 2d
1191, 1193 (La. Ct. App. 1993).
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asset for the benefit of the joint creditors of the parties.” Wat
Davis may have thought of subjectively as consideration does not
matter; the issue is whether consideration was present as a matter
of law. We conclude that it was not.

Neither the release of Davis from the Canpbell Wlls
obligation at the Guaranty Bank nor the stipulation in the asset
transfer agreenment providing for a $1000 paynment to Davis alters
our view Davis testified that he and Parker had no discussions
before or at the tine of the transfer regarding any wi sh by Davis
to be released fromthe Guaranty Bank note.* Parker’s testinony
did not refute this; indeed, as he testified, the docunent itself
does not call for himto obtain Davis's release from either the
Guaranty Bank debt or the Canpbell debt, nuch | ess expressly bind
Parker to have Davis released. Parker further testified that
(1) he did not think that Davis would have a right to force himto
have Davis rel eased fromthose debts; (2) he never told Davis that
t he docunent was tantanount to a release on the two debts; and
(3) he had never stated to anyone else that Davis wanted to be
released fromthe debt at Guaranty Bank. The fact is that Davis
remained liable on the obligation to the Canpbells until the

Sanifill nmerger and never conpl ai ned. #°

“Davis also testified that he and Parker had no di scussions
regardi ng Parker’s “assum ng” Davis’s obligations at Guaranty Bank,
as provided for in the agreenent.

“°Par ker does t ake the position, however, that he had “assuned”
responsibility for the | oan, and as such, Davis had rights agai nst
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As for the $1000, Davis testified that he was not paid any
noney. Parker hinself testified that the $1000 was “not what the
deal was about;” rather, “it was put in there . . . so there’'s not
a property title question on the face of the docunent.”* On cross

exam nation, one of Davis's trial attorneys inquired “let’s get

back to the case at hand that we’re in court on. . . . [Alnd that
is, the thousand dollars was not paid for the --." Par ker
responded, “It may not have been. I don’t -- probably not.”

Clearly, between the parties neither release fromdebt nor paynent
of the cash consideration was ever contenplated. This is wholly
consistent with sinulation.

I n opposing enforcenent of the agreenent to retransfer the
stock, Parker inplicitly challenges the propriety of allow ng Davis
to introduce parol evidence and thereby vary the terns of the
witten Act of Cash Sale & Assunption. Loui siana Civil Code
Article 1848 provides:

Testinonial or other evidence may not be admtted to

negate or vary the contents of an authentic act or an act

under private signature. Nevertheless, in the interest

of justice, that evidence may be admtted to prove such

circunstances as a vice of consent, or a sinulation, or
to prove that the witten act was nodified by a

hi m

46A curious explanation for a Louisiana | awer —presunably
referring to anachronistic jurisprudence on “serious consi deration”
—— given that the immovable property in question was at all
relevant tinmes owned by either the corporation or the partnership
and was never the object of a direct sale fromDavis to Parker; and
novabl e property is not subject to the |aws of registry.
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subsequent and valid oral agreenent.?*
The nature of the sinulation — absolute or relative — may
determ ne whether the parties to the sinulated act, or only third
parties, may introduce such evidence.*® A sinulation is absolute
when the parties intend for their act to produce no effects
what soever between them* it is relative when the parties intend
for their act to produce sone effects between them even though
such effects are not identical to those recited in their act.® A
relative simulation produces the effects that the partiesintend if
all requirenents for those effects have been net.% In the case of
an absolute sinulation, however, “the apparent transferor nmay not
succeed in attacking [it] in the absence of a [witten]

counterletter.”%

47LA. Qv. CobE ANN. art. 1848 (West 1987).
81 d. cnmt. (c).

LA Qv. CooE ANN. art. 2026 (West 1987).
LA, GvVv. CooE ANN. art. 2027 (West 1987).
Sd.

2lA. Qv. CobE ANN. art. 2026 cnt. b (citing Thomas B. Lenann
Sone Aspects of Simulation in France and Louisiana, 29 Tu.. L. Rev
22, 30-31 (1954)); see al so SAauL LITviNOFF, 5 Lou si ANA C Vi L LAWTREATI SE,
THE LAWOF OBLI GATIONS 8§ 12. 97, at 399-400 (West 1992) (“[ Rl egardi ng t he
use of testinonial proof as evidence of a sinmulation, the
restrictions that remain concern only the parties to the
simulation, as third persons may avail thenselves of that kind of
evidence to prove a sinmulation adverse totheir interest.”) (citing
Hanpton v. Rubicon Chens., Inc., 436 So. 2d 1254 (La. Ct. App
1983), rev’'d and renmanded on other grounds, 458 So. 2d 1260 (La.
1984)) and In re Hacket, 4 Rob. 290 (La. 1843)). The court in
Hanpt on stated that “the parol evidence rule applies only to
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Clearly, if the witten agreenent between Davi s and Par ker was
a simulation it was relative. They intended for their act to
produce sone effects between them and it did: The Canpbell Wlls
stock theretofore registered to Davis was re-issued to Parker. ®3
As such, it cannot be said that they intended that their witten
act have “no effect.” But the jury credited Davis’s contention
that the transfer of the stock was only the first of two steps in
this transaction, not the sole step. The second step was to be the
return of the stock to Davis, reversing the effect of the first
step, yet still not producing a “no effect” agreenent. The
district court, then, did not abuse its discretion in allow ng
Davis to introduce parol evidence to prove that the asset transfer
agreenent was indeed a sinulation.>

But even if this were not the case, the parol evidence at

actions between the parties to the contract and their privies, not
to actions between parties and third persons.” |d. at 1260.

3Davis states in his appellate brief that he never contended
that Parker’s acquisition of the stock was not real or that the
transaction was a nere sham rather, Davis advances that Parker did
acquire the stock, but subject to the obligation to reconvey it to
Davis in the future. Mreover, Davis testified that “we discussed
that alittle bit . . . that he [Parker] woul d have the controlling
interest in the conpany and access to sone resources . . . if this
is awrst conmes to worst situation, he could pay himand |’'s notes
wth.” Davis also testified that Parker said, “Bill, you can have
it [Canmpbell Wells stock] back any tinme you want. "Il give it
back to you.”

>4See LITVINOFF, supra, § 12.97, at 398 (“When the act contai ned
inawitteninstrunent is arelative sinulation, that is, when the
parties intend that their act shall produce between them effects
different fromthose recited in the instrunment, testinonial proof
is adm ssible to prove their true intent.”).
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i ssue woul d be adm ssible, as Davis al so sought rescission of the
agreenent based on two vices of consent —error and fraud.®* G vil
Code Article 1848 nakes clear that testinonial evidence is properly
adm ssi bl e on questions of vice of consent.>5

In the instant case, sinulation and consent to permanent
ownership by Parker are opposite sides of the sane coin. The
effect that the sinulated transfer was to produce is not critical.
Had it been intended to produce a trust, technical problens woul d
have ari sen, as Loui si ana does not recogni ze a constructive trust,?®
and the witten agreenent clearly did not establish an express
trust. In like manner, the relationship intended by the parties
may have been correctly characterized as nmandate, wth Parker

acting as Davis’s agent or mandatary, as the district court appears

°See LA. Cv. CooE ANN. art. 1948 (West 1987) (“Consent mmy be
vitiated by error, fraud, or duress.”).

6LA. Cv. CooE ANN. art. 1848 (West 1987); see al so Sonnier V.
Boudr eaux, 673 So. 2d 713, 718 (La. C. App. 1996) (“Al t hough par ol
evidence is generally not adm ssible to vary or contradict the
clear and wunanmbiguous terns of an authentic act or witten
instrunment, inthe interest of justice, it may be admtted to prove
a vice of consent.”); Smth v. Renpdeling Serv., Inc., 648 So. 2d
995 (La. C. App. 1994)(“[A] party to an authentic act who all eges
that the act was executed through fraud, error or m stake may be
permtted to introduce parol evidence to support such
allegations.”)(citing Mtchell v. dark, 448 So. 2d 681 (La. 1984)
and Billingsley v. Bach Energy Co., 588 So. 2d 786 (La. Ct. App.
1991)).

S’Matter of Oxford Managenent, Inc., 4 F.3d 1329, 1336 (5th
Cir. 1993); Marple v. Kurzweq, 902 F.2d 397, 399 (5th Cr. 1990).
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to have construed it.%® Alternatively, Davis’'s delivery of his
stock to Parker m ght properly be characterized as a deposit.® O
together, the witten-and-oral agreenment mght have created an
i nnom nate rel ati onship that provided for Davis to “park” his stock
wth Parker for an indefinite —but not permanent —period and to
reacquire it later.

Qur exhaustive (and exhausting) review of the extensive trial
record does not yield a single, precise Cvil Law |abel for the
relationship created between Davis and Parker. Plainly, however,

the jury credited Davis’s evidence, which supports the existence of

A mandate is “an act by which one person gives power to
another to transact for himand in his nane . . . .” LA Qv. CobE
ANN. art. 2985 (West 1994), revised by Acts 1997, No. 261, 8 1, eff.
Jan. 1, 1998. La. CGv. Code Article 2989 now provides that “[a]
mandate is a contract by which a person, the principal, confers
aut hority on anot her person, the mandatary, to transact one or nore
affairs for the principal.” LA CGv. CooE ANN. art. 2989 (West Supp.
1998). Significantly, a nandate (1) nmay be established by an oral
or witten agreenent between the parties; (2) is gratuitous in
nature, unless there is a contrary agreenent; (3) may be revoked by
the principal whenever he thinks it proper; and (4) binds the
mandatary “to restore to his principal whatever he has recei ved by
virtue of his procuration.” LA, Gv. CobE ANN. arts. 2991, 2992,
3005, 3028 (West 1994) (revised 1997). |In denying Parker’s notion
to dismss and/or notion for summary judgnent on the breach of
contract claim the district court addressed the possibility of a
mandate. Record on Appeal, vol. 31, pgs. 12-29.

59“A deposit, in general, is an act by which a person receives
the property of another, binding hinmself to preserve it and return
it in kind.” LA Qv. CooE ANN. art. 2926 (West 1994). Deposit is
essentially a gratuitous contract, involving the delivery of
nmovabl e property, which is created by the parties’ nutual consent,
whet her actual or inplied. See LA QGv. CooE ANN. arts. 2928, 2929,
2930, 2932, 2933 (West 1994). Finally, “[t]he deposit nust be
restored to the depositor as soon as he demands it . . . .” LA
Cv. CoboE ANN. art. 2955 (West 1994).
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arelative simulation consisting of an oral stipulation sufficient
to vary the terns of the witten agreenent and prohibit ful
ownership of the stock from ever passing from Davis to Parker.
I rrespective of the nane by which this “rose” is called, though,
the jury was convinced that it included an obligation by Parker to
return the stock to Davis. Moreover, as the jury also found,
Parker’s failure to return the stock constituted a breach of that
obl i gati on. We conclude that the jury’'s findings regarding the
exi stence of an oral covenant to retransfer the stock was neither
unr easonabl e nor agai nst the great wei ght of the evidence.

The witten agreenent could correctly be viewed as a
simulation, with the true relationship involving a return of the
stock, as the jury viewed it. Davis thus properly brings this
action for breach of contract, seeking the return of his stock
This is truly nodifferent in effect than seeking rescission of the
witten contract, either because of the sinulation or because error
or fraud vitiated Davis's consent. Stated differently, it is
immaterial whether the relationship confected was a nmandate, a
deposit, or an innomnate contract, for the result is the sane:
Each of these roads lead to Rone. Accordingly, the arrangenent is
not unenforceable so the district court did not commt reversible
error inadmtting the parol evidence or in denying Parker’s notion
for j.ml. or newtrial on this issue.

D. PRESCRI PTI ON
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This case cane before us in Parker | as an appeal froma grant
of summary judgnent in favor of Parker: The district court had
dism ssed Davis’s suit as tine-barred under Louisiana s one-year
prescriptive period for legal malpractice actions.® 1In reversing
and remanding, we held that (1) Davis's clains for rescission
breach of contract, and detrinental reliance do not cone wthin the
anbit of section 5605(A)’s provisions because they are not actions
predicated on traditional |egal malpractice, i.e., they do not
concern the quality of |legal representation; and (2) although, in
a sense Davis’s nullity claim does concern the quality of |ega
representation, it is not covered by the statute as the | anguage of
section 5605(A) limts the prescriptive period s application to
“action[s] for danmages” and the objective of a nullity action is
ordinarily restoration in kind.?®

Parker entreats us to revisit the prescription issue. He
argues that, as a result of the manner in which Davis tried his
case agai nst Parker on remand, we are not bound by the | aw of the

case doctrine.® Parker notes that Davis escaped dismissal in

LA ReEv. STAT. ANN. § 9:5605 (West 1990). This is the version
of section 5605 in effect at the tinme Davis filed his suit agai nst
Par ker . The statute has subsequently been anended. See
LA. Rev. STAT. ANN. 8§ 9:5605 (West 1998).

6lparker |, 58 F.3d at 188-90.

2Reid v. Rolling Fork Pub. Wil. Dist., 979 F.2d 1084, 1086
(5th Gr. 1992) (“The decision of a legal issue by an appellate
court establishes the ‘law of the case’ and nust be foll owed in al
subsequent proceedings in the sanme case at both the trial and
appellate levels unless the evidence at a subsequent trial was
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Parker | by drawing a “fine distinction” between Parker’s status as
a businessman and his status as a lawer. |In other words, Davis
represented that his clains for breach of contract, rescission, and
detrinental reliance turned on Parker’s actions in his capacity as
Davis’s business associate, not as his |awyer. Thi s
representation, urges Parker, led us to conclude in Parker | that
Davi s’s clains had not prescribed because they are not traditional
| egal mal practice clains. But, contends Parker, having fashioned
his case one way to avoid prescription, Davis proceeded on renmand
to paint an entirely different picture for the jury —in essence,
putting Parker’s status and actions as an attorney on trial. 1In
support of his argunent, Parker cites a nunber of instances
t hroughout the trial in which Davis purportedly placed inproper
enphasis on Parker’s role as an attorney.

Al t hough he is correct that Parker | hinged on the fact that
Davis’s clainms had nothing to do with the quality of | egal services

rendered,  Parker misconstrues that decision insofar as he

substantially different, the controlling authority has since nade
a contrary decision of |aw applicable to such issues, or the
decision was clearly erroneous and wuld work a nanifest
injustice.”) (citing Schexnider v. MDernott Int'l Inc., 868 F.2d
717, 718-19 (5th Cir.), cert. denied, 493 U.S. 851, 110 S. C. 150,
107 L. Ed. 2d 108 (1989)).

63As we stated in Parker |

Al t hough Parker’s |egal advice my have
contributed to Davis’ decision to transfer the
stock to Parker, the stock could have been
transferred to a non-lawer and the sane
actions could have been brought against that
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interprets it as a general gag order with respect to the subject of
Parker’s | egal representation or his status as a | awer in general
and Davis's long-tine |lawer in particular. The rel evance of
Par ker’s status as an attorney has never been questioned. The fact
t hat Parker was Davis' s attorney, as well as his business associ ate
and trusted friend, was offered to explain how the asset transfer
agreenent cane into being, and was essential to Davis's nullity
action: It established the fiduciary duty on which the claimwas
predi cated.® The gravanen of Parker’s contention lies in the

ostensi bly inproper manner in which Davis repeatedly presented

party. That an attorney happens to be the
transferee does not grant himthe benefit of a
one-year prescriptive period when a non-1| awer
entering into the sane agreenent would be
subject to a ten-year prescriptive period.
Davi s’ fundanmental conpl ai nt agai nst Parker on
[his breach of <contract, rescission, and
detrinental reliance clains] does not concern
the quality of Parker’s |legal services;
rat her, Davis conpl ains that Parker reneged on
his promse to retransfer the Canpbell Wells
stock to Davis.

Parker |1, 58 F.3d at 189.

%4Davis argued at trial that the asset transfer agreenent was
entered into in violation of fornmer Disciplinary Rule 5-204(A) of
t he Loui si ana Code of Professional Responsibility, which provides:
“Alawyer shall not enter into a business transaction with a client
if they have differing interests therein and if the client expects
the | awer to exercise his professional judgnent therein for the
protection of the client, unless the client has consented after

full disclosure.” The Code’s provision applied, notwthstanding
its replacenent with the Rul es of Professional Conduct, because the
conduct at issue occurred before the Rules’ adoption. See

Loui siana State Bar Ass'n v. Alker, 530 So. 2d 1138, 1139 n.?2
(La. 1988).
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evi dence of Parker’s profession, keeping that fact forenost in the
jurors’ mnds at all tines.

| f Parker wi shed to conplain that he was unfairly prejudiced
by the enphasis placed on his status as an attorney, however, it
was i ncunbent on himto object and request aliniting instruction,?®
whi ch he never did. Wien viewed in context of the jury trial as a
whol e, though, Parker’s |anment rings hollow Even though | awers
as litigants may | abor under the disability inposed by the | awer-
bashing vogue of the tines, the fact remmins that subjective
qualities of the parties litigant — age, educati on,
sophi stication, occupation, cultural background, and the |ike —
are frequently relevant to the issues of the case. And that is
certainly true of the instant litigation and the kinds of issues
that it presents. W are bound by the law of the case, and we

remai n unconvi nced that Davis’s clains sound in mal practice.

8Fruge v. Penrod Drilling Co., 918 F.2d 1163, 1168 (5th. Cr.
1990) (noting that “[w here evidence is adm ssible for one purpose
but not another, the burden is on the objecting party to request a
proper limting instruction” and that the issue is waived if no
objection is nmade) (citing FED. R Evip. 105).

%6Par ker also urges us to reconsider section 5605(A)’s
application to Davis’s nullity claim arguing that the claimwas a
facade, given that restoration in kind was never a viable
possibility. This argunment was di sposed of in Parker I, 58 F. 3d at
191 (“Moreover, even if the court ultimately determ nes that
danages are the only feasible renmedy in this case, we are not
persuaded that the Louisiana courts would adopt one prescriptive
period in a nullity action for which restoration in kind is
feasible and a different prescriptive period for a nullity action
for which the court determnes that restoration in kind is
i npossi ble.”).
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E. REBUTTAL TESTI MONY

Par ker urged his notion for j.ml. or new trial, on the
additional ground that the district court reversibly erred in
permtting Davis to call two of Parker’s former clients —Kat hl een
Howard and Kenneth QGuil beau —as rebuttal w tnesses. Howard and
CQuil beau testified to specific actions taken by Parker in the

course of representing them professionally.® Parker insists that

8’Gui | beau testified that Parker represented him in the
negotiation of the terns under which replacenent tenants were to
assune Cuilbeau’s then-current tenants’ obligations under a
comercial lease. Inthe drafting of the newl ease, Parker omtted
certain material terns but nonetheless obtained the parties’
signatures by assuring everyone that he would conplete the
agreenent |ater.

Howard testified that Parker represented her in divorce
proceedi ngs agai nst her then-husband. According to Howard, she
retained Parker in April 1983, after Randy Prather and “Red”
Dunmesni | recommended him Prather was a | oan officer with Guaranty
Bank and Dunesnil was its president. Prat her and Dunesni
requested a neeting with Howard after discovering that she had
filed for | egal separation. Her husband was del i nquent on a note
that he had given the bank in conjunction with a large |oan.
Howard testified that Prather and Dunesnil expressed concern over
how her separation woul d affect the | oan, giving her the i npression
that she was responsible for half of her husband’ s note. They
arranged for her to neet with Parker even though she al ready had an
at t or ney. They did not disclose the fact that Parker also did
| egal work for Guaranty Bank.

On Parker’s advice, Howard enlisted her daughter to obtain a
power of attorney fromher father so that Howard coul d pay off her
husband’ s debts. Even though the husband’ s note contained a cross-
collateralization provision, the bank could not |evy on the other
funds that he had on deposit because they were not in his name —
they were in a corporate account. After obtaining her father’s
power of attorney, Howard s daughter, under her nother’s direction,
wi t hdrew t he funds fromthe corporate account —over $1, 000, 000 —
and put themin a CDin her father’s nane. The bank then offset
those funds against the note, pur suant to its cross-
collateralization agreenent. Yet Parker never expl ained to Howard
that she was under no |legal obligation to pay off the note, and
that by transferring the funds to a personal CD, she would be

43



their testinony was offered for the inproper purpose of
denonstrating his bad character via his alleged prior m sconduct.
As such, says Parker, their testinony constitutes “other acts”
evidence that is inadm ssible under Federal Rule of Evidence
(F.R E.) 404(b).®s

Davis counters that the testinony of Howard and Guil beau did
not trigger F.RE 404(b), as it was offered for inpeachnent
pur poses pursuant to F. R E. 608(b) and not as substantive evi dence:
Cui | beau contradi cted Parker’s testinony that he had never asked a
client to sign an inconplete instrunent on the assurance that he
would fill in the details later; and Howard contradi cted Parker’s
and Prather’s testinony concerning the nature and extent of their

rel ati onshi ps with one another and with Guaranty Bank. ®°

dimnishing the value of the corporation in which she had a
comunity property interest.

When Parker returned her file, she discovered —attached to
a letter from her husband conpl aining to Dunesnil about what had
happened —a handwitten note from Prather to Parker which read:

“Ernie [Parker], what can | say? Another satisfied custoner. Red
was ticked off because Bobby [Howard's husband] didn’t spell
‘Dumesni |’ correctly after all these years. s/ Randy Prather.”

68See FED. R EviD. 404(b) (" Evi dence of other crines, wongs, or
acts is not adm ssible to prove the character of a person in order
to show that he acted in conformty therewith.”).

Prather was a loan officer in Guaranty Bank’'s comerci al
| ending departnent; he reviewed the loan application for the
Canpbell Wells acquisition and is now president of Prem er Bank —
Guaranty Bank’s successor. Parker portrayed hinself —in his own
testinony and through Prather’s testinony —as having a detached
and strictly professional relationship wth Guaranty Bank: He
denied that he was acting in the capacity of the Bank’s attorney
when the Canpbell Wells |oan application was nmade, and Prather
testified that, although Parker did sone work for GQuaranty Bank,
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Par ker neverthel ess enphasizes that the rebuttal testinony
cannot find shelter under F.RE 608(b), as that rule limts
i npeachnent on collateral nmatters to cross-exam nation of the
wi tness. > He contends that the Howard and Gui |l beau testinmony about
their previous | egal representati ons by Parker concerned col |l ateral
matters; as a result, he urges, it was inadm ssible extrinsic
evi dence.

Parker’s argunment msses the mark with respect to Howard’' s

t esti nony. That testinony suggests that Par ker  wor ked
intimately —even collusively —w th Prather and Guaranty Bank
|l ong before the Canpbell Wlls deal. As such, it contradicts

Par ker’ s portrayal of the relationshi ps anong hi nsel f, Prather, and

Guaranty Bank, '* which rel ationships are not collateral matters in

Ji mmy Bean (Parker’s partner) was the bank’s true attorney; Parker
testified that he was uncertain whether or not, prior to the
Canmpbell Wells deal (Septenber 1985), he had any direct business
dealings with Prather; and both Parker and Prat her deni ed that they
were friends, claimng that their relationship was strictly
professional in nature. According to Davis, Parker sought to
m scharacterize Guaranty Bank’s inner workings and Parker’s role
therein in an effort to portray the bank as the hapless victim of
Davi s’ s uncl ean hands.

“gpecific instances of the conduct of a wtness, for the
pur pose of attacking or supporting the wwtness’ credibility, other
t han conviction of crine as provided in rule 609, may not be proved
by extrinsic evidence.” FED. R EviD. 608(b); United States V.
Her zberqg, 558 F.2d 1219, 1223 (5th Gr.), cert. denied, 434 U S.
930, 98 S. Ct. 417, 54 L. Ed. 2d 290 (1977).

'See supra note 69.
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this case.”? Moreover, her testinobny casts doubt on Prather’s
objectivity by denonstrating a bias in favor of Parker; and w t ness
bias is never imuaterial.’

Parker’s F.R E. 608(b) contention does have arguable nerit,
however, with respect to Guilbeau’ s testinony. Parker’s alleged
practice of having his clients execute inconplete instrunents on
t he assurance that he would conplete themlater is not material to
Davis's clains. ™ As such, Quilbeau’s testinony contradicting
Par ker woul d be adm ssible only if Parker had placed the all eged

practice in issue on direct exam nation.’” Parker’s testinony on

2See Head v. Halliburton Glwell Cenenting Co., 370 F.2d 545,
546 (5th Cr. 1967) (“The test for determ ning what is a coll ateral
matter . . . [has been phrased]: ‘Could the fact as to which error
is predicated have been shown in evidence for any purpose
i ndependently of the contradiction? ”) (citations omtted).

See United Stated v. Abel, 469 U S. 45, 56, 105 S. C. 465,
471, 83 L. Ed. 2d 450 (1984); United States v. Martinez, 962 F.2d
1161, 1165 (5th Gr. 1992) (noting that F.R E. 608(b) does not
prohi bit the use of extraneous evidence “if it tends to show bias
in favor or against a party”) Parker further argues that the
probative value of Howard's testinony in denonstrating bias is
substantially outweighed by its prejudicial effect on the jurors.
W cannot say, however, that the district court abused its
discretion in admtting the testinony.

“Davi s argues for materiality on the ground that “one of the
i ssues central to Parker’s defense was his contention that the [ Act
of Cash Sale & Assunption] signed by Davis shoul d have been taken
at face value, when the truth is that Parker sonetines told his
clients, such as Cuil beau, that docunents as signed do not always
mean what they say.” W find Davis’'s argunent unconvi nci ng.

’See Jones v. Southern Pac. R R, 962 F.2d 447, 450 (5th cir.
1992) (noting that “[l]itigants are . . . entitled to introduce
extrinsic evidence to contradict a witness' testinony on matters
that are material to the nerits of the case” and that “if the
opposing party places a matter in issue on direct exam nation
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the matter was elicited by Davis’'s counsel on cross-exam hation
during Davis's case in chief, not by Parker’s counsel. Thus,
Gui |l beau’ s testinony —extrinsic evidence —could not have been
properly used to i npeach Parker on the question whether it was his
practice to obtain signatures on inconplete instrunents —at best
a collateral issue. Even so, any error resulting from the
adm ssion of Cuilbeau s testinony was harm ess. The plethora of
ot her probative evidence adduced at trial mlitates against a
finding of prejudicial effect.’”® W discern no reversible error in
the district court’s adm ssion of this rebuttal testinony.
F. NONPECUNI ARY DAMAGES:  EMOTI ONAL DI STRESS

The jury found by a preponderance of the evidence that Davis
“suffered enotional distress, angui sh or i nconveni ence whi ch Par ker
intended to occur as a result of his refusal to return Davis’'s
Campbel | Wells stock.” For this the jury awarded Davis $175, 000,
and the district court included this award in its judgnment on the
verdict. In his nmotion for j.ml. or newtrial, Parker chall enged
this jury finding as well, contending that there was no evi dence to

support nonpecuni ary damages for enotional distress. The district

fairness mandates that the other party can offer contradictory
evidence even if the matter is collateral” but that “a party cannot
delve into collateral matters on its own initiative and then cl aim
a right to inpeach that testinony with contradi ctory evidence”).

*See F.D.1.C. v. Mjalis, 15 F.3d 1314, 1318-19 (5th Gr.
1994) (“We will not reverse a district court’s evidentiary rulings
unl ess they are erroneous and substantial prejudice results. The
burden of proving substantial prejudice lies with the party
asserting error.”).
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court disagreed, stating broadly — and, we nust note

conclusionally —that “there is an adequate anount, and in sone
cases overwhel m ng anount, of evidence to support all of the jury’'s
findi ngs . ”

Loui siana Cvil Code Article 1998 permts recovery of damages
for non-pecuniary |oss associated with a breach of contract under
only two, narrowmy restrictive circunstances: (1) “Wen the
contract . . . is intended to gratify a non-pecuniary interest and

t he obligor knew, or should have known, that his failure to
perform woul d cause that kind of loss”’” and (2) “[r]egardl ess of
the nature of the contract[,] . . . when the obligor intended,
through his failure, to aggrieve the feelings of the obligee.”’

Parker offers two reasons why the district court erred in
allowing the jury's enotional distress award to stand. First,
regarding Cvil Code Article 1998(i), he observes that the nature
of the contract at issue was not to gratify a nonpecuni ary i nterest
and that there was no showi ng that he knew or should have known
that Davis was susceptible to such an injury for breach of the
agreenent —if indeed he was. Parker points to two cases which he
reads as hol ding that stock transfer agreenents |lack any intent to

gratify a non-pecuniary interest.’” Second, Parker urges that there

LA, Qv. CobE ANN. art. 1998 (West 1987).
8l d.

®Parker first invokes our decision in Stephenson v. Paine
Webber Jackson & Curtis, Inc., 839 F.2d 1095 (5th Cr.), cert.
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i s inadequate evidence in the record that Davis in fact experienced
any enotional distress. Parker observes that the only nodi cum of
evi dence supporting nental distress is the bare, conclusional
testinony of Davis that “[t]his is very traumatic for ne, | prom se
you that.” Mreover, there was no confirmation by Davis’'s forner
wife that he suffered such distress, continues Parker, and no
record of Davis’s having consulted wth a nental heal t h
pr of essi onal about enotional problens.

Davis counters that, for nonpecuniary damages to be

recoverable, the obligee’ s nonpecuniary interest need only be a

denied, 488 U. S. 926, 109 S. C. 310, 102 L. Ed. 2d 328 (1988). 1In
St ephenson, an investor brought suit against a brokerage house and
its individual broker for trading securities on his behalf w thout
aut horization. The district court “dism ssed [investor’ s] claim
for enotional distress on the grounds that Louisiana | aw requires
a nonpecuni ary interest as the cause for enotional distress, and no
such interest was present in [that] case.” Id. at 1101. On
appeal, we deferred to the district court’s determ nation of
Loui siana law, noting that (1) “a district court is in a better
position than we are to ascertain the law of the state in which it
sits” (but Stephenson was decided before the Suprene Court, in
Salve Regina College v. Russell, 499 U S 225, 231, 111 S. C
1217, 1221, 113 L. Ed. 2d 190 (1991) abolished such deference) and
(2) the investor had not denonstrated that any trades were
“unaut hori zed” as that termis legally identified. [d. The second
case relied on by Parker, Abu-Kiskh v. Vintage Petroleum Inc., 764
F. Supp. 76 (WD. La. 1990), does not address stock transfer
agreenents. In that case, the parties entered the contract to
(1) conpensate plaintiff for the oil conpany’s previous use of her
property as a disposal site, and (2) |ease the property for such
use in the future. Id. at 77. When the conpany ceased paying
m nimum nonthly rent, the plaintiff filed suit for breach of
contract seeking, inter alia, damages for nental suffering. The
district court rejected this claim concluding that “[t] he contract
in question has as its primary object the recovery of past
conpensation and future i ncone —purely pecuniary objects.”). I|d.
at 80.
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significant object or cause of the contract, which is a question of

fact.8 The jury coul d reasonably have concl uded, continues Davi s,
that the contract had as a significant object or cause sone
nonpecuniary interest — the trusting bond of friendship and
br ot her hood shared by Parker and Davis, for exanple. Davis insists
that Parker was his “attorney and best friend,” sonmeone whom he
trusted to guide himthrough the tough tines. Furthernore, Davis
urges, the jury could have found that Parker acted with an overt
intention to cause Davis enotional distress, the second ground for
awar di ng such danmages under Article 1988.

Davis insists that the record denonstrates beyond question
that he indeed suffered enotional distress, pointing to his
testinony that the experience has been very traumati c. He contends
that his anguish included not only that which he experienced from
| earning of the betrayal of trust and fromhis hum liation at being

“taken,” but also the trauma of having to sell his hone to satisfy

creditors and the reduction in his assets.? Relying on Quealy v.

80St oneci pher v. Mtchell, 655 So. 2d 1381, 1385 (La. C. App
1995) (enphasi s added) (“[ We understand the current |aw to be that
the obligee’ s nonpecuniary interest need only be a ‘significant’
obj ect or cause of the contract in order for nonpecuni ary damages
to be recoverable.”)(citing Young v. Ford Mbtor Co., Inc., 595 So.
2d 1123 (La. 1992)).

81Davis notes that he was “reduced to assets consisting of 4
lots in Picayune, Mssissippi, tw paynents left from a note
recei vabl e, househol d furnishings, and about $8,000 in the bank.”
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Pai ne Webber, Jackson & Curtis, Inc.,® Davis argues that such

evidence is nore than sufficient to support the jury' s award for
ment al angui sh.

W agree with Parker on this point. The nature of the
contract at issue was not to gratify any nonpecuniary interest of
Davis’s. Qur review of the entire record reveals nothing of this
nat ure. Moreover, our record review turns up little if any
evi dence (beyond Davis’'s one bare statenent of the affair’s being
traumatic) of enotional distress. W conclude that no reasonabl e
jury could find that Davis suffered an acti onabl e type of envoti onal
distress from Parker’s breach of contract. Thus, the award of
damages for enotional distress cannot stand.

G ATTORNEYS' FEES

The district court correctly instructed the jury that a party
agai nst whomrescission is granted on grounds of fraud is entitled
to damages and attorneys’ fees. The court explained that in
determ ning the anount of attorneys’ fees, the jury nmust consider
those factors provided in Louisiana’s Rules of Professional

Conduct:

82475 So. 2d 756 (La. 1985)(upholding damages for nental
angui sh, hum liation and i nconveni ence i n acti on agai nst broker and
i ssuer based on unauthorized sale of stock (conversion), when
(1) dividends from converted stock constituted plaintiff’s main
source of incone (except for a small disability pension);
(2) plaintiff’s living conditions were drastically inpaired by the
| oss of those dividends; (3) plaintiff was physically unable to
work; and (4) as of the date of trial, plaintiff had been w thout
the dividend incone for six years).
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[One,] [t]he time and | abor required, the novelty and
difficulty of the questions involved[,] and the skill
requisite to performthe | egal service properly; [two,]
[t]he likelihood, if apparent to the client, that the
acceptance of the particular enploynment wll preclude
other enploynent by the lawer; [three,] [t]he fee
customarily chargedinthe locality for simlar services;
[four,] [t]he anpbunt invol ved and the resul t[s] obtai ned;
[five,] [t]he tinme limtations inposed by the client or
by the circunstances; [siXx,] [t]he nature and | ength of
the professional relationship with the client; [seven,]
[t] he experience, reputation and ability of the | awer or
| awyers performng the service[s]; and [ei ght,] [w het her
the fee is fixed or contingent.?

The jury concluded by a preponderance of the evidence that
Par ker induced Davis to enter the witten agreenent through fraud.
Having thus answered affirmatively regarding fraud in the
i nducenent, the jury dutifully turned to a subsequent
interrogatory, i.e., “[Dlo you find that the plaintiff’s attorneys
are allowed to recover their attorney fees as provided in the
contingency fee agreenent?’” The jury again responded in the

affirmative. Had the answer been “no” —rejecting the contingent
fee arrangenent —the jury would have proceeded to consi der next
what anmount of attorneys’ fees the plaintiff’s attorneys were
entitled to recover; but that interrogatory was nooted by the

jury’ s approbation of the contingent fee arrangenent. The district

court entered judgnent agai nst Parker in the sumof $3, 200, 278. 60,

8Articles of Incorporation of the Louisiana State Bar
Associ ation, LA Rev. STAT. AW., Title 37, ch. 4 app., art. 16 (West
1988) (Rul es of Professional Conduct, Rule 1.5(a)) (articulating
the factors considered in determning the reasonabl eness of an
attorney’s fee). Rule 1.5 is the enbodi nent of fornmer Disciplinary
Rul e 2-106 of the Code of Professional Responsibility.

52



representing attorneys’ fees under the contingent fee contract,
plus legal interest fromthe date of the jury verdict.

When, in August 1996, it denied Parker’s alternative notion
for j.ml. or new trial, the court rejected Parker’s claimthat
there was i nsufficient evidence to support the one-third contingent
fee award, noting that “the jury was presented with a copy of the
attorney fee agreenent and was instructed by [the] court regarding
the appropriate factors to be <considered in assessing the
reasonabl eness of an award for attorney fees.” The court reasoned
that, “[a]lthough the plaintiff did not present any evidence
regarding actual tine expended upon the trial, the jury was
certainly in a position to determ ne whether the contingency fee
agreenent that was presented was reasonable in |ight of the anount
of docunents presented, conplexity of these issues, and any ot her
factors which the jury coul d observe through trial.” “Had the jury
found that the contingency fee agreenent was not reasonable,”
continued the court, “the plaintiff was wlling to accept ‘zero
attorney fees due to the fact that there was no ot her evidence of
attorney tine submtted.”

In a diversity case, state | aw governs the award of attorneys
fees.® Under Louisiana Civil Code Article 1958, “[t]he party

agai nst whomrescission is granted because of fraud is |liable for

84Texas Commerce Bank v. Capital Bancshares, Inc., 907 F.2d
1571, 1575 (5th Gr. 1990).
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damages and attorney fees.”® “Fraud is a msrepresentation or a
suppression of the truth nade with the intention either to obtain
an unjust advantage for one party or to cause a |oss or
i nconveni ence to the other. Fraud may also result fromsilence or
inaction.”8 “To find fraud from silence or suppression of the
truth, there nust exist a duty to speak or +to disclose
information.”8 This duty can arise by statute or by a specia
relationship between the parties, such as a fiduciary
rel ationship.88 Gven the jury's verdict on the nerits, an award
of attorneys’ fees to Davis is appropriate.

An attorney’s fee nust be reasonable; however, a court is not
bound by the terns of a contingent fee agreenent in determ ning the
reasonabl eness of a fee award.?® “[Clontingency fee contracts, |ike

all other attorney fee contracts, are subject to review and control

8LA. Cv. CooE ANN. art. 1958 (West 1987).
8LA. Cv. CooE ANN. art. 1953 (West 1987).
8"Geene v. @ulf Coast Bank, 593 So. 2d 630, 632 (La. 1992).

88Anerica' s Favorite Chicken Co. v. Cajun Enters., Inc., 130
F.3d 180, 186 (5th Gr. 1997)(citing G eene, 593 So. 2d at 633).

89See, e.q., Adans v. Franchise Fin. Corp. of Am, 689 So. 2d
572, 577 (La. Ct. App.)(concluding that the award of the contingent
fee was not excessive nor an abuse of discretion), wit denied, 692
So. 2d 456 (La. 1997); see also Southern Pac. Transp. Co. V.
Chaubert, 973 F.2d 441, 449 (5th CGr. 1992)(“That a fee is
contingent may be considered, but the court is not bound by this
consideration alone.”), cert. denied, 507 U S 987, 113 S. C. 1585,
123 L. Ed. 2d 152 (1993).

54



by the courts —nobst notably for reasonabl eness.”® The quantum
of an award of attorneys’ fees is a question of fact and thus
appropriately a jury issue.®

Par ker argues that the record fails to showthat Louisiana | aw
was followed in the award of attorneys’ fees. He advances t hat
attorneys’ fees may not be recovered except when authorized by
statute or contract,® and insists that no statutes authorize
recovery in this case. Specifically, Parker contends that
attorneys’ fees are not avail able under Article 1997 of the G vil
Code, which governs danages awardable for a bad faith breach of
contract. Furthernore, he maintains that Article 1958, which nakes
attorneys’ fees avail abl e when resci ssion is based on fraud, is not
applicable in this case, as Davis's claim of fraud was legally
insufficient and should not have been considered by the jury; he
asserts t hat “fraud cannot be I mput ed from alleged
m srepresentation(s) alone but, rather, nust be based solely on a
person’s intent not to perform”® Thus, concludes Parker, the

award of attorneys’ fees on the basis of fraud is inappropriate.

%0 Rourke v. Cairns, 683 So. 2d 697, 701 (La. 1996).

%Francis v. Travelers Ins. Co., 581 So. 2d 1036, 1044-45 (La.
. App.), wit denied, 588 So. 2d 1114 (La.) and 588 So. 2d 1121
(La. 1991).

2State, Dep’t of Transp. and Dev. v. WIIlianson, 597 So. 2d
439, 441 (La. 1992).

SAut omatic Coin Enters., Inc. v. Vend-Tronics, Inc., 433 So.
2d 766, 767-68 (La. Ct. App.), wit denied, 440 So. 2d 756 (La.
1983) .
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Par ker argues in the alternative that, even if attorneys’ fees
were properly awarded, the amount of the instant award cannot be
justified. He observes that (1) although the jury instructions
recited the factors that determ ne the reasonabl eness of a fee, the
interrogatory on the i ssue covered only one of these —whether the
fee is fixed or contingent — when it asks whether Davis’'s
attorneys were all owed to recover “attorney fees as provided in the
contingency fee agreenent”; and (2) there was no evi dence on which
the jury could determ ne the reasonabl eness of the fee awarded.
Par ker insists that Davis should have introduced contenporary tine
records or testinony of tinme spent.

Davis responds first that, in light of the court’s charge to
the jury that fraud can be commtted by a failure to disclose that
of which thereis a duty to speak,® the finding of fraud is legally
sufficient. Davis urges that Parker, as his attorney, had a duty
to disclose all relevant and material information, including his

true notivation for inducing Davis to enter the contract, his

%The court stated, in part, “[c]onsent to a contract can al so
be destroyed by fraud or msrepresentation. Fraud is a
m srepresentation or suppression of the truth nmade wth the
intention either to obtain an unjust advantage for one party or to
cause a |l oss or inconvenience to the other. Fraud may also result
fromsilence or inaction.” The court also explained that “[w hen
an attorney enters into a business transaction with a client, the
attorney has a fiduciary obligation to either fully disclose the
relevant information to the client . . . or advise the client to
seek out si de counsel before conpleting the transaction. Failureto
do so may constitute a breach of fiduciary duty by an attorney if
an attorney/client relationship exists, regardl ess of whether the
attorney entered the particular transaction as a busi nessman.”
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conflict of interest, and his conviction that the stock was worth
nmore than he was | eading Davis to believe. Davis notes that Parker
admtted that he failed to disclose the relevant details of the
transaction.® This, conbined with the fact that Parker secured the
rel ease of the Guaranty Bank debt within a few days foll ow ng the
stock transfer but did not even attenpt to procure a rel ease of the
debt to the Canpbells, maintains Davis, was sufficient to support
the jury’s conclusion that Parker “was planning sonething fromthe
very date of the initial transfer.”

Respondi ng next to Parker’s argunent that the anmount of the
award cannot be justified, Davis insists that the district court’s
rejection of this position in Parker’s post-trial notions was
entirely proper. Davis correctly notes that proof of the val ue of
an attorney’s services i s not necessary if the services are evi dent
from the record,®® and insists that — contrary to Parker’s

assertions —the record does indeed support the jury’'s award of

%®Parker testified that he did not tell Davis that (1) he
shoul d consult another attorney before entering the transaction,
and (2) he (Parker) was acting as a busi nessman —not as Davis’s
attorney —in the transaction. Par ker conplains that Davis’'s
argunent is inconsistent inasnmuch as when Davis needs Parker to be
an attorney (to establish a duty to disclose information so that
fraud can be argued and attorney’s fees awarded), he is
“conveniently” an attorney; however, when Davis needs Parker to be
a businessman (to avoid prescription or preenption), he is just a
busi nessman.

%Hebert v. State Farmlns. Co., 588 So. 2d 1150, 1153 (La. Ct.
App. 1991) (“[P]roof of the value of an attorney’s services is not
necessary if the services are evident from the record or were
rendered under the supervision of the court.”).
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attorneys’ fees. Davis bases his argunent on the opinion of a

Loui siana court of appeal in Adans v. Franchise Finance Corp. of

Anerica.® |In Adans, the trial court awarded a one-third contingent
f ee. The court of appeal acknow edged that “[n]o independent
evi dence was presented by Adans on this issue, other than what the
trial court could observe fromthe record and an affidavit by Adans
show ng that he had signed a contingency fee contract with his
counsel . . . ,”% bput affirmed the award of the contingent fee

nonet hel ess. The Adans court took into account, inter alia,

(1) “the considerable actions taken by Adans’ counsel as well as
other nenbers of his firm that have been involved wth this
litigation sinceits inceptionin 1991”; (2) “[the attorney’s] high
degree of skill and ability as evidenced by the pleading, briefs,
and oral argunents”; (3) “[the] considerable anpunt of noney in
dispute and [that] plaintiff made a full recovery in the trial
court which was upheld by this court herein”; and (4) that
“[c]ounsel for the plaintiff provided substantial |egal services
whi ch consi sted of nunerous filings, considerable discovery, and
the filing and opposi ng of the notion for summary j udgnent toget her
wi th supporting menoranda and exhibits.”®

Davis argues that the information before the jury in this

97689 So. 2d 572 (La. Ct. App.), wit denied, 692 So. 2d 456
(1997).

% d. at 577.
| d.
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case, like that in Adans, is sufficient to support the contingent
fee award. The jury was presented with the contingent fee
agreenent and asked to determ ne whether Davis’s counsel were
entitled to recover that amount. In further parallel with the
situation in Adans, Davis's counsel did not present independent
evidence on the issue: They presented no records of hours
expended, hourly rates, priority of service, conplexity of the
litigation, special expertise, or the Ilike. Nonet hel ess, Davi s
insists, the jury was aware of (1) his difficulty in securing an
attorney; (2) how hard and bitterly Parker opposed Davis's claim
(3) howlong it took to bring the case to trial; (4) the extensive
effort expended, in light of the appeal fromthe sumary judgnent
in Parker 1 on prescription and the remand for additional
proceedi ngs; (5) the nmassive expenditures on vol um nous exhibits
and the quantity of testinony; and (6) the tinme-consum ng and
| engthy nature of the trial.

Finally, Davis contends that Parker was content to risk all-
or-not hi ng when the interrogatories were submtted to the jury. As
such, he should not be heard to conplain nowthat he finds hinself
on the losing end of that bet.

In the context of attorneys’ fees, Parker’s argunent regarding

the absence of fraud is nothing nore than sophistry. G ven the

10As to his all eged contentnent with the interrogatory, Parker
notes that he objected to the interrogatory, and the objection was
overrul ed.
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substantive instructions to the jury, its finding of fraud in the
i nducenent, and our statenents in Parker |, Parker cannot avoid
Davis’s entitlenent to attorneys’ fees by denying the presence of
fraud.®*  There was sufficient evidence for the jury to have
concl uded that Parker commtted fraud, both passively, in failing
to disclose the relevant i nformation and not advising Davis to seek
i ndependent | egal counsel, and actively, in msleading Davis by
orally conmtting to retransfer the stock while having no intention
of doing so. As for the reasonabl eness of the fee awarded, when we
consider that, as Parker states, (1) we nust follow Louisiana | aw
in this diversity case, and (2) under Louisiana |law this was
appropriately a question for the jury, we conclude that no
reversible error was commtted by the district court in rendering
judgnent on the basis of the jury’'s award of attorneys’ fees
| nasmuch as we have reversed the award of $175,000 for enotional
di stress, the award of attorneys’ fees nust be reduced by an anount
equal to one-third of the disallowed recovery, i.e., by $58, 333.
H. CosTs

The sanme cannot be said of the court’s assessnent of costs,
specifically the quantumof expert witness fees. The state of the

record and the court’s disposition of the matter are such that we

0iparker 1, 58 F.3d at 190 (noting that attorney’'s failure
fully to disclose relevant information regarding business
transaction with client or to advise client to seek outside counsel
before conpleting transaction nmay constitute breach of fiduciary
duty if attorney/client relationship exists, regardl ess of whether
attorney entered the transaction as busi nessnman).
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sinply have no basis for an appropriate appellate review
Regrettably, the record is confused, contradictory, and i nconpl ete
on this issue.

Par ker insists that federal | aw governs, adding that the trial
j udge appears to have had no intention of awardi ng expert w tness
fees as costs. 192 |n stark contrast, Davis responds that (1) there
is noorder inthe record taxing costs, and (2) as Parker failed to
oppose the Bill of Costs submtted by Davis, as required by the
Uni form Local Rules of the United States District Courts for the
Eastern, Mddle, and Western Districts of Louisiana, he nmay not
raise the issue for the first tine on appeal. Parker counters that
(1) if the expert witness fees were never taxed, they are not
collectible, and (2) as he was never served with a copy of the Bill
of Costs, he could not be expected to have objected to them

Try as we may, we cannot sort out, fromthe record on appeal,
just what was or was not ruled on by the court or what was or was
not preserved for appeal by the parties. As there is thus no way
for us to nake an inforned and intelligent decision on the issue of
expert wtness fees and other costs at the trial |evel, we nust
remand this issue for further consideration and determ nation by
the district court.

l. STOCK VALUATI ON

102Aft er di scussing our opinion in Cates v. Sears, Roebuck &
Co., 928 F.2d 679 (5th Cr. 1991), the district court stated, “I’m
just going to continue to deny the fee bills for the expert
W t nesses now until you conme up with sonething different.”
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In keeping with the jury's verdict, the district court

decl ared Davis to be the owner of 201, 775 of the shares of comoDn

stock of Sanifill that Parker acquired in the nerger between
Sanifill and Canpbell Wells in June 1990, or its value as of the
cl ose of business on April 19, 1996 —the | ast busi ness day before
trial coomenced —w th interest fromthe date of judgnent. The

court ordered Parker to return those shares or their aggregate
dollar equivalent to Davis. Finally, the court entered judgnent
agai nst Parker in the anbunt of $1, 201, 951.50, plus |legal interest
fromthe date of demand until paid, which included the anount of
damages — $1, 026,951.50 — that the jury found “necessary to
conpensate Davis for the |l oss of any benefits that he would have
recei ved had he owned the Canpbell Wells stock, or for benefits
that Parker wongfully received as a result of his refusal to
return Davis’'s stock.”

Par ker contends that the award of the value of the Sanifill
stock as of April 19, 1996 cannot be supported under Loui siana | aw.
Davis originally demanded the return of the Canpbell WlIls stock
transferred on February 3, 1986, but Parker insists that he no
| onger owns either that stock or the Sanifill stock received in the
nmer ger . When Canpbell Wells nmerged with Sanifill in June 1990,
Par ker surrendered all the Canpbell Wlls stock in his nane in
exchange for Sanifill stock. Parker maintains that this prevents
restoration in-kind from being an avail able renedy; that Davis’'s
remedy must be in noney danmages only. Parker urges, however, that
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measuring those damages by the value of Sanifill stock al nbst six
years after the nmerger is neither fair nor |awful.

To the contrary, nmaintains Parker, Davis nmay recover only a
limted damage award. Parker asserts that if Davis is entitled to
annul the agreenent, he is entitled to be restored to his pre-
contract status only; but if the contract is valid and was
breached, Davis is entitled to the value of the Canpbell Wlls
stock as of the date the breach occurred, not at sone | ater, higher
val ue. Parker conpl ains that awardi ng Davi s the val ue of the stock
of a multinational corporation as it stood in 1996 gives Davis a
wi ndfall, as the shares that he now clains to own were exchanged
for that stock in 1990, with no evidence that he would have
retai ned the stock throughout that six-year period had he owned it.

Davi s responds that heis entitled to receive the value of the
Sanifill stock as of April 19, 1996, and that he can be awarded the
stock in-kind, disagreeing with Parker’s contention that danages
are the only renedy. 1% Davis correctly points out that the
tradi tional neasure of damages for conversion —the return of the

property itself or, if the property cannot be returned, the val ue

103S5ee  Parker 1, 58 F.3d at 190 (“Neither party has
denonstrated that Davis could not be awarded restoration in kind
even though the Canpbell Wells stock no | onger exists. At |east
one Louisiana court has suggested in a simlar factual setting
(involving afiduciary rel ati onshi p between busi ness partners) that
restoration in kind is possible where the shares of the original
partnership had been exchanged for shares in a different
partnership.”) (citing WA MMchael Constr. Co. v. D & W
Properties, Inc., 356 So. 2d 1115, 124-25 (La. C. App.), wit
deni ed, 359 So. 2d 198 (La. 1978)).
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of the property as of the tinme of conversion —w |l not always
af ford an adequate renedy in cases involving equity securities.%
Davis relies on the Louisiana Suprene Court’s decision in Quealy,
in which the plaintiff was awarded the market value of his |ost
stock as of the day before trial, not the value of the shares on
the date they were wongfully converted. 1In so holding, that court
st at ed:

In the case of stock, which fluctuates in val ue, applying

the general rule of damages wi Il not always acconplish
the goal of nmaking the victimwhole. Such is the case
her e. In order for Paine Wbber to fully repair the

damage caused, it nust reinburse Quealy in an anount

sufficient to enable himto repurchase exactly what was

lost: 1,500 shares of NEGEA stock. La.Cv.Code arts.

2315 and 1995. The trial judge thus properly awarded

Quealy an anobunt comensurate with the value of 1,500

shares of NEGEA stock as of the day before trial.?%

We conclude that the district court did not err in awarding
Davi s recovery of either the Sanifill stock in-kind or its val ue as
of the | ast business day before trial comenced. Parker exercised
total dom nion over Davis’'s property either through fraud or as a
bad faith mandatary or depositary (or possibly even a negoti orum
gestor). The proper neasure of damages is the value of the
converted stock when Davis obtains a final, executory judgnent and

is free to proceed with execution. Here, the shares of stock

actual ly converted no | onger exist, havi ng been exchanged for ot her

104Trahan v. First Nat'l Bank of Ruston, 690 F.2d 466, 467-68
(5th Gr. 1982); Quealy, 475 So. 2d at 761-62.

15Qyeal y, 475 So. 2d at 762.
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stock in a subsequent nerger. Accordingly, Davis cannot obtain the
return of his original Canpbell WlIls shares. Further, it now
appears that the stock of the acquiring conpany, Sanifill, is no
| onger in the hands of Parker and, indeed, has been exchanged in a
second nerger. Nevertheless, Davis is entitled to judgnent for the
value of the Canpbell WlIlls shares as converted into Sanifill
shares (or shares resulting fromtheir subsequent nerger) if they
are still in the hands of Parker.! |n essence, even though the
original Canpbell WIlIls stock no |onger exists because of the
Sanifill merger, its conversion equivalent in Sanifill stock was
held and | ater disposed of by Parker, and Davis is entitled to the
equi val ent nunber of shares or their value. Because Parker
wrongfully kept the stock, depriving its true owner of the
discretion to retain or dispose of it, inwhole or in part, at such
times as he (not Parker) m ght select, it is Parker (not Davis) who
must bear the risks of its nanagenent. Addi tionally, as Parker
unilaterally elected to nmanage the property of Davis in bad faith
he cannot retain any profit that was nade. The district court

correctly determned that Parker owes Davis the value of the

106A] t hough neither party bothered to informthe court, we have
determ ned that Sanifill was acquired by USA Waste Services, Inc.
(“USA Waste”) in Septenber 1996. W note that Sanifill’s nmerger
partner is publicly traded and the information on the share ratio
is public knowl edge. Consequently, conversion of Sanifill shares
to USA Waste shares can be calculated by neans of sinple
arithnmetic. |If Parker is to satisfy the judgnment with stock, in-
ki nd, he nmust obtain the requisite nunber of shares —al beit USA
Wast e shares, as aresult of the 1996 nerger —and deliver themto
Davi s.
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property at the tine that the judgnent is satisfied, but in no case
|l ess than its value at the tinme of Parker’s illicit acquisition.?
J. EXCESS DI STRI BUTI ONS

Par ker contends that there is no basis in law or fact for the
jury’s conclusion that the parties intended for any “excess
distributions” to belong to Davis, and submts that the award is

inconsistent with Davis's testinony regarding his purpose for

entering the transaction —to pay off creditors. Moreover, Parker
urges, even if the distributions alleged by Davis — divi dends,
sal ary, travel, and entertai nnent —were nmade, Davis is not the
proper party to assert such clainms. Instead, insists Parker, such
clains belong to the corporation —not its sharehol ders — and

especially not to a putative sharehol der such as Davis.

Davis counters that the award for excess distributions was
entirely proper, as it represents paynents received by Parker after
he no longer had any lawful right to hold Davis's shares. This
entitlenment to the paynents derived from ownership of the stock

does not stemfromany contractual arrangenent between the parties,

071 f Parker still had the Canpbell Wells stock, Davis could
receive its return in Kkind. Were it worth |less now than when
converted, Davis would be entitled toits return plus noney for its
dimnution in value. The victimof fraud nust never recover | ess
t han the val ue of the stock on the date of conversion. See AtKkins
v. Garrett, 270 F. 939 (5th Cr. 1921)(in action for conversion of
stock by a seller, brought after his refusal to make delivery on
tender of the agreed price, the neasure of recovery is the val ue of
the stock at the time of conversion, and defendant cannot then
avoid liability by a tender of the stock, which had declined in
val ue).
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continues Davis; neither is it contrary to his testinony regarding
how cash fl ow was supposed to be used during the tinme Parker held
the shares with Davis’s consent. Mreover, insists Davis, he is
the proper party to assert the claimfor excess distributions, as
Loui si ana courts consistently recogni ze that sharehol ders possess
a right of action to recover for injury suffered by them —
“personal | osses” —as a consequence of a defendant’s interference
with their ownership of corporate stock. 1%

We perceive no reversible error by the district court in
rendering judgnent based on the jury’s award of these danages. The
jury found that Davis never stopped being the beneficial owner of
the Canpbell Wells stock. Consequently, Parker is not entitled to
retain these suns; rather, such noni es should be returned to Davis,
the beneficial owner of the stock, ab initio. W al so reject

Par ker’s argunent that Davis is not the proper party to bring such

108S5ee Wlson v. HJ. Wlson Co., Inc., 430 So. 2d 1227, 1234
(La. C. App.), wit denied, 437 So. 2d 1166 (1983). In holding
that a mnority sharehol der could nmaintain a breach of fiduciary
action against a corporation’s majority sharehol der based on its
all egedly fraudul ent transfer of the mnority sharehol der’s shares
to the majority sharehol der, the court decl ared:

It is established that where the breach of fiduciary duty
causes loss to a corporation itself, the suit nust be
brought as a derivative or secondary action. However,
that is not the case where the breach of a fiduciary duty
causes loss to a sharehol der personally. In case of
personal |oss, the shareholder may sue individually to
recover his |oss.

ld. (citing Junker v. Crory, 650 F.2d 1349 (5th GCr. 1981)); Noe v.
Roussel , 310 So. 2d 806 (La. 1975); 29 LA L. Rev. 691 (1969)).
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a claim as this is plainly an action for personal |oss, and not
one for the deval uation of corporate shares.!® The clai masserted
by Davis is not that the di sbursenents were inproper or excessive,
only that they rightfully belong to hi mand not Parker, whether as
preferential dividends or perquisites of ownership. Finally, we
note that, as Parker’s argunent rests solely on the propriety of
the award and never questions its quantum we need not address
whet her the anmount is excessive, inadequate, or “just right.” W
treat Parker’s failure to address the quantumof the award, or even
provide record citations to discussions of quantum as a wai ver of
this facet of the issue. Neither do we consider what portion of
these “excess distributions,” if any, Parker mght have been

entitled to receive as an owner of Canpbell Wells stock in his own

1%Whalen v. Carter, 954 F.2d 1087, 1092 (5th Cir. 1992).
(“Under Loui siana | aw, damage cl ai ns predi cated upon the depletion
of corporate assets belong to the entity, not to individual

investors. . . . Mnority shareholders, therefore, do not have a
right of action against the officers and directors of their
corporation for the devaluation of corporate shares.”). In

Pal owsky v. Prem er Bancorp, Inc., 597 So. 2d 543 (La. C. App.
1992), the Louisiana First Crcuit Court of Appeal construed the
holding in Wlson to nean that

if a shareholder suffers only an indirect loss in the
formof a decline in the value of his stock resulting
from a loss sustained by the <corporation due to
m smanagenent and/or breaches of fiduciary duty, that
sharehol der may only bring a derivative action on behal f
of the corporation. However, if the breach of fiduciary
duty causes a direct loss to the sharehol der, as was the
case in WIson where the shareholder, but not the
corporation, suffered a | oss, that sharehol der may have
a right to sue individually.

ld. at 545 (distinguishing Wlson, 430 So. 2d 1227).
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right, as this argunent has not been raised on appeal.
K. CROSS- APPEAL

Davis filed a notion to alter or anend judgnent, pursuant to
F.RC P. Rule 59(e), requesting that the district court nodify its
judgnent to declare himto be the owner of, and order Parker to
return, 201,775 shares of comon stock of Sanifill or, at Davis’'s
option, their dollar value calculated at the rate of $41 5/8 per
share ($8,398,884), with interest from the date of judgnent.
Davis’s notion requested, in the alternative, that the district
court anmend its judgnent to declare that he was the owner of, and
Par ker was required to return, the sanme nunber of shares of comon
stock of Sanifill or, in the event that the value of the shares on
the date of their return is less than $41 5/8 per share, their
total dollar value calculated at that anount. Finally, Davis
requested that the district court add to its decree a provision
reserving to him the right to claim damages resulting from any
decline in value of the Sanifill stock fromthe highest price the
stock mght attain between the dates of the entry of judgnent and
the stock’s return.

The district court denied Davis’'s notion. In its June 21,
1996 mnute entry, the court “ordered the parties to prepare an
order to transfer two hundred one thousand, seven hundred seventy-
five (201, 775) shares of comon stock of Sanifill, Inc. to the
United States Marshal to hold as receiver, or, in the alternative,
the cash val ue of such stock as of Friday, April 19, 1996, to the
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Clerk of Court.” The court further ordered that “[t] he stock shal
be transferred to the Marshal or the cash shall be placed with the
Clerk no later than Friday, June 28, 1996.” Then, in its
menor andum rul i ng and order of June 26, 1996, filed on June 27th,
the district court stayed its judgnent pending disposition of
Parker’s post-trial notions, but conditioned the stay on Parker’s
delivery of the shares to the United States Marshal or his deposit
of $8,398,884.30 in cash with the Cerk of Court by June 28, 1996.
Davis contends that the district court abused its discretion
by not either (1) giving Davis, rather than Parker, the option to
choose between being paid or recovering the stock in-kind, or
(2) allowng Parker to pay the value of the stock in lieu of
returning it in-kind only in the event that the stock’s val ue on
the day before trial shall have been greater than on the date of
return. Davis essentially argues that Parker nust not be able to
use this appeal to speculate in the stock and profit froma del ay
in his satisfaction of the judgnent; rather, Davis advances, “the
risk must borne by the one who has wongfully held the stock,”
i.e., Parker. Davis further urges that any increase in the market
val ue of the stock belongs to him but any decline in market val ue
during the time the stock was unlawfully held by Parker nust be
absorbed by Parker. Finally, Davis asserts that the judgnent
shoul d have been anended to reserve his right to bring a separate
action for any damages that he m ght suffer as a result of Parker’s
delay in satisfaction of the judgnent, again insisting that Parker
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must bear any risk of |oss attendant on such a del ay.

Par ker responds that Davis’s argunent is flawed in two
respects: First, as Parker no | onger owns the stock, he is not in
a position to speculate with it by returning it only if it is in
his financial interest to do so; and second, if the stock cannot be
returned, Davis’'s renedy is damages whi ch, Parker maintains, were
fixed by the court at the nost favorable point Davis could have
i magi ned. Any effort to receive the value of the stock beyond t hat
remedy, insists Parker, would be an action for damages, not for
stock return, thereby nmaki ng this case exactly what Davis cont ended
it was not on the first appeal to escape the legal nalpractice
prescription. 10

We conclude that the district court did not abuse its
discretion in giving Parker the option of delivering the stock or
its value. W agree with Davis, however, that Parker shoul d not be
able to profit from any appreciation in the value of the stock
during the pendency of this appeal. Accordingly, if Parker has
failed tinmely to (1) file a supersedeas bond, (2) pay the noney to

the Cerk of Court, or (3) transfer the stock to the United States

110Davi s responds that, in an action for rescission based on
nullity, “[t]he restoration of the parties to the situation that
exi sted before the contract that is called for by this Article
[Article 2033] includes restoration of the fruits and revenues, as
any unjust enrichnment of the parties nust be prevented.” LA Q.
CooE. ANN. art. 2033, cnt. b (West 1987). As such, Davis insists
that his demand that Parker not be permtted to profit by
specul ation fromthis appeal is part and parcel of his rescission
remedy.
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Marshal, as ordered, such that the judgnment renains unsatisfied,
then reason, equity, and justice require a supplenental provision
to the district court’s judgnent. For, if Parker thus elected to
t ake an appeal but to do not hi ng about paying the judgnment into the
registry of the court, delivering the stock to the Marshal, or
posting a supersedeas bond, he nust bear any risk of downward
fluctuation, and Davis nust recover the benefit of any upward
fluctuation, in the value of the stock. Therefore, if, inlieu of
delivering the stock, Parker elects to pay the value of the stock
then any appreciationinits value fromJune 28, 1996 nust be added
to the anbunt of the judgment, $8,398,884.30; but if the value of
the stock has never been that high since June 28, 1996, Parker may
not thereby benefit by electing to deliver the shares of stock —
unl ess he suppl enents such delivery with remttance of funds (or
additional shares of stock) so as to bring the value of the
delivery up to full judgnent value as of the tine of delivery.
Par ker shoul d, of course, receive credit for any funds that Davis
may have acquired or may hereafter acquire in executing on the

j udgment . 11!

MAs noted in note 106 supra, Sanifill was acquired by USA
Waste in Septenber 1996. This fact, however, does not alter our
di sposition as to this issue. Assum ng that Parker has neither
deposited the noney nor an equi val ent nunber of shares in Sanifill,
or its successor USA Waste, the judgnent nust be anended, but only
to the extent required to allowfor fluctuations in the stock price
during the time between the date originally specified for delivery
(June 28, 1996) and the date on which Davis finally recovers the
money, if that is what he recovers in |lieu of the equival ent shares
of stock in the appropriate successor entity. In this regard, we
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11
CONCLUSI ON

For the foregoi ng reasons, the judgnent of the district court

in favor of Davis is affirnmed, subject to the foll ow ng:

A The award to Davis of nonpecuni ary damages for
enotional distress is reversed, and the award
to Davis of attorneys’ fees is reduced by
$58,333 to reflect the effect of disallow ng
such nonpecuni ary danmages.

B. To the extent, if any, that the award of costs
to Davis may include expert w tness fees, such
award is vacated and the issue of such fees is
remanded to the district court for further
proceedi ngs consistent with this opinion.

C The award to Davis of 201,775 shares of the
common stock of Sanifill, Inc., in-kind, is
nmodified to permt the substitution of shares
of the common stock of USA Waste Services,
Inc., with the nunber of such shares to be the
same as were received for 201,775 shares of
Sanifill, Inc. stock in the nerger of those

corporations in Septenber 1996, adjusted to

reiterate that Davis will be entitled to recover the highest val ue
of the stock between the day delivery was ordered and the date of
actual recovery.
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account for any subsequent stock splits, stock
di vi dends, and the Iike.

The alternative nonetary award to Davis in the
amount of $8, 398, 884.30, being the value of
201, 775 shares of Sanifill, Inc. commopn stock
on the day before the commencenent date of the
trial of this case, is nodified by adding the
proviso that, in the event that Parker shoul d
satisfy the judgnent of the district court by
paying noney in lieu of delivery of capital
stock in-kind, the sum of nobney that he nust
pay shall be the greater of (1) $8, 398,884, or
(2) an amount calculated by nultiplying
201,775 by the highest price for a share of
Sanifill, Inc. comobn stock (or, after its
merger wth USA Waste Services, Inc., the
nunber of shares or fractional shares of that
corporation obtained for one (1) share of
Sanifill, Inc. comon stock in that nerger,
adjusted for stock splits, stock dividends

and the like) as quoted by any exchange on
whi ch such stock was or is traded, between
June 28, 1996, and the date on which fina

paynment in full is made in satisfaction of the
judgnent in this case.
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We remand this case to the district court torevisit the issue
of expert witness fees and to enter a revised judgnent reflecting
the foregoing nodifications.

REVERSED i n part; VACATED and REMANDED in part; MODIFIED in part;

and, as nodified, AFFIRVED in part.
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