IN THE UNI TED STATES COURT OF APPEALS
FOR THE FI FTH Cl RCU T

No. 96-30841

Summary Cal endar

RAX GARBAGE DI SPOSAL SERVI CE, | NC.
Pl ai ntiff-Appellant,
V.
McNEI LUS TRUCK & MANUFACTURI NG CO., ET AL.
Def endant s,
FORD MOTOR CORP.; A B C I NSURANCE CO ;
McNEI LUS FI NANCI AL I NC., d/b/a MNeil us
Truck & Manufacturing Co.,

Def endant s- Appel | ees.

Appeal fromthe United States District Court
for the Western District of Loui siana
(95- CVv-584)

February 24, 1997
Before KING DUHE, and BARKSDALE, Circuit Judges.
PER CURI AM *
Rax Gar bage Di sposal Service, Inc., appeals the district
court’s order dismssing its case for violating a pretrial order
pursuant to Rule 16(f) of the Federal Rules of G vil Procedure.

Finding no error, we affirm

"Pursuant to Local Rule 47.5, the court has determ ned that
this opi nion should not be published and is not precedent except
under the limted circunstances set forth in Local Rule 47.5. 4.



| . Background

Rax Garbage Disposal, Inc. (“Rax”) filed a suit for
redhibition for the sale of a defective vehicle against MNeil us
Truck Manufacturing Co. and several related entities
(collectively “McNeilus”) and Ford Motor Corp. (“Ford”) in
Louisiana Gvil District Court on March 17, 1995. On April 3,
1995, McNeilus filed a renoval notice to renove the case to the
Federal District Court for the Western District of Louisiana.
Judge F. A Little, Jr., was assigned to the case.

On April 7, 1995, all parties were notified of Judge
Little’'s standing order for preparation of a pretrial work plan.
This standing order requires the plaintiff to initiate a
conference after suit has been on file for 100 days for the
pur poses of preparing a joint pretrial plan of work, fromwhich a
scheduling order is developed. Wile the order requires al
parties to cooperate in good faith in devel oping the plan, the
plaintiff has responsibility for initiating the conference and

submitting the plan to the court.?

Specifically, Judge Little' s standing order provides, in
pertinent part, as foll ows:

(1) After the conplaint has been on file for 100 days,
the plaintiff shall initiate a conference anong the
parties. At this conference, the attorneys shal
prepare a “plan of work” designed to avoi d unnecessary
delay in the disposition of this matter. Itens to be
consi dered shall include: schedule for conpletion of
di scovery, a final date for filing dispositive notions,
addi ng additional parties, and filing anmended

pl eadings. Oher matters that deserve speci al
attention at this conference include: the timng of
enpl oynent of experts, taking of depositions, and the
exchange of reports.



On Novenber 29, 1995, Rax had yet to submt a plan of work
to the court. The court issued an order rem ndi ng Rax of the
requi renents of the standing order and notifying it that
di sm ssal m ght ensue if the work plan was not pronptly
submtted. Rax had not submtted the required work plan on March
6, 1996, and the court accordingly dismssed the case w thout
prej udi ce.

Rax pronptly filed a notion to have the case reinstated. In
its notion for reinstatenent dated March 8, 1996, Rax
acknow edged its failure to file the work plan, partially relying
on its efforts to submt the case to nmediation as a reason for
the delay. Further, Rax assured the court that the work plan
woul d be submitted without further delay. The district court

granted Rax’s notion and reinstated the case on May 9, 1996.

(2) The plan of work shall include terns agreed upon
by the parties, as well as any proposed terns for which
agreenent has not been reached. The plaintiff shall be
responsible for submtting the plan, along with any
witten reasons--presented at the conference--for
approval or disapproval of proposed terns to Judge F. A
Little, Jr., within 10 days of the parties’ conference.

The judge wi Il make such changes, additions, or
nmodi fications to the plan as he deens appropriate, and
the court will then enter the plan as its scheduling

order pursuant to Fed. R Cv. P. 16(b).

(3) The court expects good faith and reasonabl eness from
the parties in devel oping and submtting the plan of work.
The court anticipates little disagreenent regarding
proposed plan terns and therefore expects the parties to
settle the vast mgjority of disputes w thout court
intervention. 1In the event a party, or a party’s
attorney, fails to participate in good faith, the court
will not hesitate to inpose an appropriate sanction.

3



Rax sent letters to McNeilus and Ford on June 14, 1996,
requesting a statenment of each defendant’s case, witness |ists,
and trial exhibit lists. MNeilus responded on July 8,
apparently requesting that Rax submt a proposed work plan to
whi ch McNeilus woul d respond. Rax answered on July 12, stating
that it would be difficult to prepare a discovery schedul e
w t hout know edge of the nunber and nature of the defendants’
proposed witnesses. Wth the sane letter, Rax propounded
interrogatories requesting, inter alia, the nanes of potenti al
fact and expert w tnesses and copies of potential physical
evi dence.

Still lacking the required work plan, the district court
di sm ssed the case without prejudice on its own initiative on
July 19, 1996. The court’s stated reason was Rax’s failure to
abide by the court’s standing order on devel opi ng the plan of
work. The court denied Rax’s notion to set aside the dismssal.

Rax tinely filed a notice of appeal. On appeal, Rax raises
a single point of error: that the district erred in dism ssing
Rax’ s action on the court’s own initiative when at the tinme Rax
was prosecuting the action and conplying wwth all Federal Rules
of Gvil Procedure and all orders or deadlines inposed by the
court.

1. Discussion
A. Type of Sanction
At the outset, we nust recognize that while the district

court dismssed this action wthout prejudice, the statute of



[imtations on Rax’s redhibition claimhas run. If the seller
was in good faith, a redhibition action nust be brought w thin
four years fromthe date of sale or one year fromthe date the
defect is discovered, whichever cones first. LA QGv. CobE AWN.
art. 2534 (West 1996). |If the seller knew of the defect, the
action nmust be commenced within one year of the buyer’s discovery
of the defect. 1d. Rax purchased the vehicle on Septenber 14,
1993, and nust have di scovered the defect before March 17, 1995,
the date this suit was originally filed in state court.
Therefore, the one year statute of |imtations has run,
regardl ess of whether the sale was made in good faith. \Were the
operation of the statute of limtations will act as a bar to the
further prosecution of a claimasserted in a suit dism ssed
W t hout prejudice, we will review the dism ssal as one with
prejudice. Long v. Sinmmons, 77 F.3d 878, 879-80 (5th Cr. 1996).

B. Standard of Review and Applicable Law

Federal Rule of G vil Procedure 16(f) allows a court to
i npose sanctions for failure “to obey a scheduling or pretrial
order, or if no appearance is nmade on behalf of a party at a
scheduling or pretrial conference.”? The sane standards for
reviewing dismssals for failure to prosecute under Fed. R Cv.

P. 41(b) are to be applied to dism ssals under Rule 16(f).

2Rax argues that the district court dismssed the action
under Fed. R GCv. P. 41(b). Wiile, it appears that Rule 16(f)
is nore specifically targeted to a sua sponte dism ssal for
violation of a pretrial order, we need not decide this issue.
The standards governing both types of dism ssals are identical.
Price v. Mcd athery, 792 F.2d 472, 474 (5th Gr. 1986).
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Callip v. Harris County Child Welfare Dep’t, 757 F.2d 1513, 1518-
19 (5th Gir. 1985).

We evaluate an involuntary dism ssal with prejudi ce under
Rul e 16(f) for abuse of discretion. Price v. Mdathery, 792
F.2d 472, 474 (5th Gr. 1986). Because of the harshness of such
a sanction, we will affirmonly when (1) there is a clear record
of delay or contunmaci ous conduct by the plaintiff and (2) either
the district court has expressly determ ned that a | esser
sanction was not available or would be futile, or the record
indicates that the district court first enployed | esser sanctions
that proved to be futile. Berry v. CIGNWA/ RSI-CIGNA, 975 F. 2d
1188, 1191 (5th Gr. 1992). Additionally, in nost cases in which
we have affirmed such a dism ssal, we have found at |east one of
three aggravating factors: “(1) delay caused by plaintiff
hi msel f and not his attorney; (2) actual prejudice to the
defendant; or (3) delay caused by intentional conduct.” Price,
792 F.2d at 474.

C. Application of Law to Facts

1. Pattern of delay and contumaci ous conduct

Appl yi ng the above standards, we are not persuaded that the
district court abused its discretion in dismssing Rax’'s action.
There appears to be a clear record of delay and contunaci ous
conduct on the part of the plaintiff throughout the history of
this case. Rax was notified in April 1995 of its
responsibilities to initiate a conference after the case had been

on file for 100 days and to submt a work plan within 10 days of



the conference. Rax failed for twelve nonths, fromJuly 1995 to
July 1996, to initiate the conference or submt the work plan.

Rax was warned in Novenber 1995 that failure to submt a
work plan mght result in dismssal of its action. |t was
further warned of the seriousness of its conduct when its action
was dismssed in March 1996. Rax was only able to get its case
reinstated after this first dism ssal by promsing that the work
pl an woul d be submtted w thout further del ay.

Even after its action was dism ssed and reinstated, Rax
waited over a nonth to take what it called the “initial step”
t owar ds devel oping a work plan.® The only steps Rax took towards
devel oping a work plan were two letters, sent over one year after
the action had been initiated, in which it attenpted to obtain
vol um nous information fromthe defendants regardi ng potenti al
W t nesses and exhibits. Wile the defendants may have been | ess
than enthusiastically cooperative wwth Rax, it does not appear
that either defendant acted in bad faith by refusing to respond
to Rax’s broad requests for information. Rather, the defendants

proposed that Rax submt a proposed work plan around which

3Rax’ s counsel asserts that his failure to take steps
imedi ately followng the reinstatenent resulted fromhis or his
secretary’s carelessness in failing to immediately mail the
letter which was eventually sent on June 12, 1996. Had Rax
attenpted at sone earlier date to mail such a letter, or had the
letter actually attenpted to follow the district court’s
directive to initiate a work plan conference, the argunment woul d
be nore conpelling. However, the letter Rax sent in June did not
ask for a conference, nor did it include a proposed work plan.
It nerely requested arguably discoverable information fromthe
defendants. Rax was fully aware of the requirenents of Judge
Little’'s standi ng order and should have taken care to followits
di rectives.



negoti ati ons woul d revolve. Rax argues that w thout the
information it requested fromthe defendants, it could not
devel op a reasonable plan. Yet Rax never attenpted to initiate a
wor k plan conference as it was required to do by Judge Little's
standing order. Nor did it attenpt to contact defendants by

t el ephone.

Additionally, Rax did not conplain to the district court
that the defendants were not cooperating until after the action
was dism ssed for the second tine, nore than one year after Rax
shoul d have initiated the work plan conference. If Rax was truly
hi ndered by the defendants’ refusals to disclose certain
informati on wi thout a proposed work plan, it could have submtted
a unilateral work plan w thout any input fromthe defendants.

Rax acknow edges that it should have either contacted counsel for
the defendants personally or submtted a unilateral work plan.

Case | aw al so supports a finding that the delay in this case
warranted dismssal. |In Porter v. Beaunont Enter. and Journal,
743 F. 2d 269, 272 (5th Gr. 1984), we found that the plaintiff’s
failure to pay a process server, followed by an ei ght-nonth del ay
before a dism ssal hearing, and a further five-week delay after
the dism ssal hearing, sufficiently supported the district
court’s dism ssal of the action. See also Price, 792 F.2d at 474
(finding that dism ssal was supported by plaintiff’s eight-nonth
delay in filing proposed pretrial order followed by plaintiff’s
counsel's failure to appear at a pretrial conference).

2. Propriety of dism ssal as a sanction



The district court did not expressly find that a | esser
sanction was unavail able or would prove futile. Therefore, we
|l ook to the record to determne if |esser sanctions were first
i nposed and proved to be futile. The district court attenpted a
| ess severe sanction when it dismssed Rax’s action in March and
reinstated in May. Yet Rax was still dilatory in taking the
actions required by Judge Little' s standing order. As such a
drastic neasure failed to correct Rax’s conduct after the first
dism ssal, the district court could have correctly determ ned
that a | esser sanction would have been futile after Rax again
failed to abide by the court’s order. Therefore, dism ssal was
an appropriate sanction.

This set of circunstances is virtually identical to the
situation in Price, in which we found di sm ssal appropriate when
the district court had previously dism ssed and then reinstated
the plaintiff’s action only to have plaintiff’s counsel fail to
appear for a pretrial conference. |d. at 475.

3. Aggravating factors

Qut of the three aggravating factors supporting a di sm ssal
wth prejudice, only one is involved in this case: intentional
conduct. The existence of even one aggravating factor, when
conbined with a record of delay and contumaci ous conduct, wll
support a dismssal with prejudice. Callip, 757 F.2d at 1519.

Rax argues that any delay it caused was purely
unintentional. However, inits failure to abide by the district

court’s standing order for over a year, Rax showed little regard



for the court’s attenpts to control and maintain its docket
efficiently. Rax was aware of the standing order yet chose to
disregard it entirely until its action was di sm ssed and
reinstated. After the reinstatenent, Rax chose to ignore the
court’s mandate to initiate a work plan conference.

Again, Rax’s conduct is simlar to that in Price, in which
the plaintiff argued that its failure to submt a proposed
pretrial order resulted fromthe defendant’s refusal to neet to
di scuss the order. 792 F.2d at 475. W found that this excuse
failed to explain adequately why the plaintiff took nore than ten
months to conply with the district court’s order to submt the
proposed pretrial order. 1d. As in Price, Rax's excuse carries
little weight when it conmes twelve nonths after the work plan
originally was due.

AFFI RVED.
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