IN THE UNI TED STATES COURT OF APPEALS
FOR THE FI FTH Cl RCU T

No. 96-30748
Summary Cal endar

UNI TED STATES OF AMERI CA,
Pl ai ntiff-Appellee,

ver sus

HI LTON L. SM TH,
Def endant - Appel | ant.

Appeal fromthe United States District Court
for the Western District of Texas
(95- CR-10015-01)

July 30, 1997

Bef ore GARWOOD, PARKER and DENNI'S, Circuit Judges.’
PER CURI AM

Rebecca L. Hudsmth, the Federal Public Defender for the
Western and Mddle Districts of Louisiana, and Wayne J. Bl anchard,
Assi stant Public Defender, seek to withdraw as attorneys for Hlton
L. Smth, a convicted participant and co-conspirator in a schene to
defraud the federal governnent through redenption of Departnment of

Agricul ture Food Coupons for cash and to |aunder the proceeds.

Pursuant to 5THCR R 47.5 the Court has determ ned that this
opi ni on shoul d not be published and is not precedent except under
the limted circunmstances set forth in 5THAQR R 47.5. 4.



Pursuant to Anders v. California, 386 U S. 738 (1967), Smth’s
attorneys filed a brief asserting that there were no nonfrivol ous
i ssues for appeal and referred this Court to those matters in the
record that mght arguably support an appeal. Smth filed a
response, raising various contentions that he believed supported an
appeal and requested appoi ntnment of replacenent counsel. Finding
that there are no nonfrivol ous i ssues for appeal, we grant Smth's
attorneys’ notion to withdraw, deny Smth's pro se notion for
appoi ntnment of replacenent counsel, and dismss his appeal as
frivol ous.

After an independent review of Smth' s attorneys’ brief,
Smth s responses, and the record, we discern no nonfrivol ous i ssue
for appeal. First, Smth's guilty plea was voluntary, taken in
accordance with the strictures of Rule 11 of the Federal Rules of
Crimnal Procedure, and, as evidenced by the on-record colloquy
before the district court, presaged by detail ed gui dance regardi ng
his rights, potential punishnents, and the ram fications of his
decisionto plead guilty. No inproper behavior by Smth’s attorney
or lack of conprehension on the part of Smth is evident fromthe
record. There is no basis for a nonfrivolous appeal on the
voluntariness of Smth's gquilty plea. Smth's “substantial rights”
were not in any way dimnished. United States v. Johnson, 1 F.3d
296, 298 (5th Gr. 1993) (en banc). Second, the anount of

restitution was correct, supported by the uncontested evidence



presented, and properly took into consideration the entire dollar
anount of the food stanps illegally redeened for cash rather than
solely the net profits fromthe fraudul ent schene. In this regard,
any appeal on the anount of restitution ordered by the district
court is foreclosed by our opinion in United States v. Lews, 104
F.3d 690, 692-93 (5th GCr. 1996), cert. denied, 117 S. C. 1451
(1997). The district court discounted the anmount of restitution by
a figure representing the highest anount testified to have been
redeened legally. Smth did not otherw se contest the percentage
of illegal cash redenption of food stanps. Finally, although Smth
objected to the two-level increase to his base offense |evel
pursuant to U.S.S.G 8§ 3Bl.1, the Governnent presented sufficient
evidence at the sentencing hearing to establish the requisite
factual predicate to support the facts found in the Presentence
Report and to justify the two-|evel adjustnent by a preponderance
of the evidence. United States v. Ayala, 47 F.3d 688, 690 (5th
Cir. 1995) (citing United States v. Ellwod, 999 F. 2d 814, 817 (5th
Cir. 1993)). The evidence is overwhel mng that the district court
decision to increase Smth's offense level was not clearly

erroneous. !

! W do not reach Smth's ineffective-assistance-of-counsel
claimat this tine. See United States v. Gaytan, 74 F.3d 545, 557
(5th Cr) (citing United States v. Navejar, 963 F.2d 732, 735 (5th
Cr. 1992) (holding that ineffective assistance clains cannot be
reached on direct appeal if the clains were not raised before the
district court and the record is not sufficiently devel oped)),
cert. denied, 117 S.C. 77 (1996).
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Accordingly, we GRANT Smith's attorneys’ notion to w thdraw
fromfurther responsibilities in his appeal, DENY Smth's notion to

appoi nt repl acenent counsel, and DI SM SS his appeal as frivol ous.



