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Decenber 11, 1996
Bef ore GARWOOD, JOLLY, and DENNI'S, G rcuit Judges.
PER CURI AM *

Appel l ants Connie S. Lews, Patsy E. Lewis, and Marion Francis
Richey pled guilty to charges arising from a |ong-standing food
stanp fraud schene. The Lew ses’ two sons, Jason and Carson, also
pled guilty; they do not appeal. Follow ng a sentencing hearing,

the district court sentenced the five defendants to nmke

"Pursuant to Local Rule 47.5, the court has determ ned that
this opinion should not be published and is not precedent except
under the Ilimted circunstances set forth in Local Rule 47.5. 4.



restitution to the Departnent of Agriculture, anong other
penal ties. Connie Lewis and his wife, Patsy Lews, were each
required to make restitution in the amount of $4, 005,399, jointly
and severally liable with the other co-defendants. Ri chey was
ordered to nake restitution in the anount of $414,947, jointly and
severally liable with the other co-defendants. Connie Lew s, Patsy
Lew s and Richey appeal the district court’s determ nation of the
anount of restitution, alleging various errors. Having reviewed
the briefs and the record, we conclude that the district court did
not err, and we therefore affirm
I

The Lewis famly conducted its illegal operations at two
famly-run neat markets, Lews Meat Mrket 1in Alexandria,
Loui si ana, and Lewi s Meat and Sl aughter in Pollock, Louisiana. The
Al exandria store began accepting food stanps in 1988; the Pollock
store accepted stanps beginning in 1992. In the spring of 1995,
Ri chey, Connie Lew s’ cousin, becane involved with the Al exandri a
store with the intent of taking over the business when Lew s
“retired.” In June 1995, Richey applied for authorization to
accept food stanps in the nane of CENLA Meats. The application was
deni ed, but Richey continued to work at the Al exandria store and to

participate in the food stanp fraud conspiracy.



The schene was sinple. Rat her than supplying food to food
stanp recipients, the Lewwses would illegally purchase food stanp
coupons i n exchange for cash at a substantial discount to the face
val ue of the coupons. The defendants woul d then redeemthe coupons
for their full face value, falsely certifying that they properly
accepted t he coupons i n exchange for equi val ent anmounts of eligible
food itens.

During the rel evant period, the two stores redeened a total of
$4, 216,209 in food stanp coupons. O this total, $436,786 was
redeenmed between June 1995 and COctober 1995, the period during
which Richey was an active participant in the conspiracy. The
coupons redeened during this period were redeened by the Poll ock
store, because the Alexandria store was no |onger authorized to
accept food stanps. The evidence indicated that the defendants had
purchased many of these coupons in Alexandria, and then illegally
transferred themto the Pollock store.

In order to calculate the anobunt of restitution required by
the Victimand Wtness Protection Act (the “VWA"), 18 U S.C. 8§
3663 and 3664, the district court deducted five percent fromthe
full face value of coupons redeened during the period over which
each defendant participated in the conspiracy. The five percent
represented the nost generous estinmate suggested of the portion of

redenptions that represented |legitimte exchanges for food.



I

The Lewises argue that the district court should have
calculated the required restitution fromthe face value |less the
anount they actually paid in cash to food stanp recipients. The
Lew ses insist that the VWA “requires that [they] be given credit
for the value of the part of the property that was returned to the
owner at the tinme of the illegal transaction.” Connie S. Lewis Br.
at 9-10. The Lewises cite various cases in which defendants
restitution was reduced by the anmount of property or val ue that was
returned to the victimof the crine.

The Lew ses pai d approxi mately 78%of the coupons’ face val ue
in cash to food stanp recipients. On this basis, they argue that
nore than $3 million was “returned.” The Lewises cite 18 U S. C
8§ 3663(b)(1), arguing that this limts the anount of restitution
the court nay perm ssibly order to approximtely $800, 000.

Under 18 U.S.C. 8§ 3663(b)(1)(A), the court may order the

defendant to “return the property to the owner or soneone

desi gnated by the owner.” If the property cannot feasibly be
returned, the defendant shall nmake restitution in an anount
equi val ent to the value of the property, “less the value (as of the

date the property is returned) of any part of the property that is
returned.” 18 U.S.C. 8§ 3663(b)(1)(B)(ii).



Thi s provision does not hel p the Lewi ses, because t hey m st ake
the nature of the “property” at issue. The VWPA permts the court
to order a defendant to nmake restitution to “any victim” The
Lewses illegally obtained “property” in tw steps of their
crimnal schene: they illegally obtained food stanps coupons from
i ndigent individuals, and they illegally obtained cash redenpti ons
from the United States Departnent of Agriculture. Whet her
crimnally conplicit food stanp recipients could be considered
“victimowners” for restitution under the VAPA i s uncl ear, but they
are not the victimto whomthe district court ordered restitution.
The victimhere is the Departnent of Agriculture, and the illegal
cash paynents that the Lewi ses nade to food stanp recipients does
not constitute a “return” of the cash redenption they fraudulently
obt ai ned fromthe Departnent.

The amount of “profit” the Lewises nade fromtheir illega
schenme is irrelevant to the anobunt of restitution that is owed.
The Lewises illegally obtained in excess of $4 mllion fromthe
Departnent of Agriculture, and the Departnent has suffered a rea

loss in that amount. The purpose of the food stanp programis to

provide nutritional food, not cash, to needy famlies. The
def endants have thwarted that purpose. Wil e the defendants’
expenses in conducting their illegal operation undoubtedly reduced

the profit they gained, those expenses did not alleviate the | oss



to the Departnment of Agriculture. The Lew ses’ argunment is wthout
merit, and we conclude that the district court properly ordered
restitution in the full face anmount of the coupons illegally
redeened.

11

Marion R chey argues that the district court inproperly
“extrapol ated” information for the Al exandria store between 1988
and August 1993 to determ ne the anount illegally redeened during
the nonths in 1995 when he was a nenber of the conspiracy. Richey
further argues that the 5% credit for legitinate sales was too
smal | because the evidence “would indicate that nore than five
percent of the food stanp transactions would be for legitinmate
sales of neat.” Richey Br. at 7-8.

Under 18 U.S.C. § 3664(d), the governnment bears the burden of
proving the amount of restitution owed by a preponderance of the
evidence, and the district court is to resolve disputes as to the
proper ampount of restitution. Wt hout deciding that such an
“extrapol ation” would be inproper in the absence of nore definite
evi dence, we observe that R chey m stakes the nmet hod of cal cul ation
enpl oyed by the district court.

At the sentencing hearing, Special Agent Gerald Burkhalter
testified concerning the facts revealed by the Departnent of

Agriculture’ s investigation of the illegal schene. Bur khal t er



testified to dollar amount of food stanp coupons that the Lew s
famly redeened i n each nonth of the conspiracy. Burkhalter stated
that between June 1995 and Cctober 1995 the Lewis operation,
t hrough the Pol |l ock store,! redeened a total of $436,786. Rec. 4,
24- 25. No extrapolation of data from earlier periods was
per f or med. As an active and know ng nenber of the conspiracy,
Richey is responsible for this entire anmount, wthout regard to
whet her the stanps in question were illegally purchased at the
Pol | ock store or at the Al exandria store where he worked.

Ri chey’ s second chal |l enge to the $415,947 restitution award i s
an assertion that the governnent failed to prove that only five
percent of the sales were legitinmate. This argunent is wthout
merit. The governnent’s financial analysis indicated that between
two and three percent of food stanp coupon redenptions represented
legitimate sales. Jason Lewis agreed that this figure was correct
to the best of his know edge. Carson Lewis testified that he
believed the figure was three to four percent. Rec. 4, 32. The
presentence report accepted a figure of 2.5 percent, and then
generously doubled it to five percent to account for possible

error. The district court adopted this figure.

1At this point in the conspiracy, the Al exandria store was no
| onger authorized to accept food stanps. Despite this, R chey and
others continued to purchase food stanps coupons in Al exandria
The defendants would then illegally transfer the coupons to the
Pol | ock store to be redeened.



The court was required to resolve the factual dispute by a
preponderance of the evidence. The defendants presented no
evidence that a figure higher than five percent was appropriate.
When asked whether two to five percent would be a “fair accounting”
Ri chey hinself did not deny that it was, but sinply suggested that
they were trying to “build up” the neat business wth nore sales.
Rec. 4, 44. Nei ther Richey nor any other defendant offered
evi dence that nore than five percent of the food stanp redenptions
represented legitimate sales. The district court did not clearly
err in determning that the governnent had shown by a preponderance
of the evidence that five percent was the appropriate figure.

Richey’s final argunent is that the district court abused its
discretion in ordering restitution in an anmount he is unable to
pay. We find this argunent unpersuasive. |In determ ning an anount
of restitution to be paid, the district court considers not only a
defendant’s present financial resources, but also his future

ability to pay. United States v. Schinnell, 80 F.3d 1064, 1072

(5th Gr. 1996). The defendant bears the burden of persuading as

toany mtigating financial factors under § 3664(a). United States

v. Matovsky, 935 F.3d 719, 722 (5th Cr. 1991). Richey has been

regul arly enpl oyed over nost of his |ife, and presented no evi dence
that he will be unable to pay the restitution inposed over tine.

W find that the district court did not abuse its discretion in



declining to depart downward fromthe restitution reconended in
t he presentence report.
|V

We conclude that the district court properly determ ned the
anount of restitution to be nmade by the defendants to the victi mof
their crinme, the United States Departnent of Agriculture. The
sentences inposed by the district court upon Connie S. Lew s,
Patsy E. Lews, and Marion Francis R chey are therefore

AFFI RMED.



