UNI TED STATES COURT OF APPEALS
for the Fifth Crcuit

No. 96-30619
Summary Cal endar

VESSI E L. JACKSON,
Pl ai ntiff-Appellant,
VERSUS

U. S. DEPARTMENT OF HOUSI NG AND URBAN DEVELOPMENT, ET AL.,
Def endant ,
UNI TED STATES OF AMERI CA,
Def endant - Appel | | ee.

Appeal fromthe United States District Court
for the Western District of Loui siana
(94- CV- 1686)

April 17, 1997
Before DAVIS, EMLIO M GARZA, and STEWART, Circuit Judges.
PER CURI AM *

Plaintiff Vessie L. Jackson appeals the dism ssal of his suit
agai nst the Departnent of Housi ng and Urban Devel opnent ("HUD') and
contends that the district court inproperly considered i nadm ssi bl e
materials. W conclude that because Jackson failed to object in a
timely manner, he has waived this argunent on appeal. W affirm

"Pursuant to Local Rule 47.5, the court has determ ned that
this opinion should not be published and is not precedent except
under the limted circunstances set forth in Local Rule 47.5. 4.



In 1981, Jackson received prelimnary approval from HUD to
build multifam |y apartnent projects in Louisiana under a Mnority
Busi ness Enterprise ("MBE") program Jackson sought the assi stance
of the Fairfield Devel opnent Conpany ("FDC') in filing a Form
92013, an application for firmcomtnent, in connection wth the
proj ect. Instead of filing the form signed by Jackson, Jackson
contends that FDC filed a form signed by its president, Stanton
Dossett, and that HUD negligently processed that form 1In doing
so, Jackson nmai ntains, HUD recogni zed FDC, a nonm nority controll ed
entity, as owner of the housing projects in violation of HUD
regul ations prohibiting nonmnority entities fromowning amjority
interest in MBEs.!?

In Septenber 1994, Jackson filed this conplaint against HUD
and al | eged, anong ot her things, negligence under the Federal Tort
Clains Act ("FTCA"). To avoid being tine-barred by the FTCA' s two-
year statute of limtations period, Jackson contends that he did
not discover that HUD recognized FDC as owner of the housing
projects until he received a copy of FDC' s Form 92013 in |ate 1991

or early 1992 as a result of a Freedomof Information Act request.

! This suit is the latest in a series of |egal entanglenents
arising out of the business relationship of FDC and Jackson. In
1982, Jackson and FDC entered into a limted partnership to
construct and manage the housing projects. Jackson |ater granted
FDC a majority interest in the partnership. He then asked HUD to
void this transfer, but HUD declined to do so and stated that such

owner ship disputes nust be resolved by the parties. [In 1983 and
1984, Jackson filed several suits in state court against FDC
seeking to recover ownership of the properties; in My 1984,

Jackson agreed to a settlenent of the suits and to the transfer of
his ownership interest in the housing projects for $219, 559. 09.

2



Thereafter, he filed a conplaint with HUD in May 1993 and, |ater,
this lawsuit in federal court.

HUD noved to dismss all of Jackson's clains under Fed. R
Cv. P. 12(b)(1), (2), and (6) and submtted material outside the
pl eadings for the court's consideration. Jackson replied to the
motion to dismss but did not object to the subm ssion of the
outside materials. The district court dismssed all of Jackson's
clains; in doing so, it considered the extra-pleading materials, 2
found that Jackson knew HUD recognized FDC as the owner of the
housi ng projects nore than two years before he filed his conpl aint
with HUD, and concl uded that Jackson's negligence claimwas tine-
barr ed.

In his notion for reconsideration and on appeal, Jackson
chal l enges the district court's reliance on the unauthenticated
docunents and letters attached to FDC s notion to dismss, FDC s
not i on opposi ng Jackson's notion to anend, and FDC s renewed noti on

to dismss.?

2The evi dence submitted by HUD in connection with its various
nmotions consisted of letters exchanged between Jackson's attorney
and HUD in 1983 discussing FDC s ownership of the projects;
docunents related to lawsuits that Jackson filed against FDC in
1984 regardi ng the contested ownership and the eventual settl enent
of those suits; docunents related to Jackson's clains agai nst HUD
enpl oyees filed with the EEOC and Departnent of Justice in 1983,
1984, and 1994; and a letter related to Jackson's request for an
i nvestigation of HUD by the O fice of |Inspector General in 1987.

3Jackson does not challenge the district court's dismssal of
his clains against HUD alleging fraud, intentional infliction of
enotional distress, breach of contract, and violations of various
federal statutes.



To establish federal jurisdictionin a suit under the FTCA a
plaintiff nust denonstrate conpliance wth the statute of

limtations. Johnston v. United States, 85 F.3d 217, 218 n.2 (5th

Cr. 1996). Under 28 U S.C. 8§ 2401(b), a court has jurisdiction
over a claimunder the FTCA as long as "it is presented in witing
to the appropriate Federal agency within two years after such claim
accrues."

Here, HUD noved to dism ss the FTCA claimfor |ack of subject-
matter jurisdiction under Rule 12(b)(1) on statute of limtations
grounds and argued that the jurisdictional facts wunderlying
Jackson's conplaint were incorrect. Specifically, the agency
contended that Jackson had notice that HUD recogni zed FDC as owner
of the housing projects nore than two years before Jackson filed a
conplaint with HUD. 1In resolving a factual 12(b)(1) notion, this
court has recogni zed that "[b]ecause at issue . . . is the trial
court's jurisdiction--its very power to hear the case--there is
substantial authority that the trial court is free to weigh the

evidence and satisfy itself as to the existence of its power to

hear the case. . . . [T]he existence of disputed material facts
W ll not preclude the trial court fromevaluating for itself the
merits of jurisdictional clains." WIllianmson v. Tucker, 645 F. 2d

404, 412-13 (5th Cr.) (quoting Mrtensen v. First Fed. Sav. and

Loan Ass'n, 549 F.2d 884, 891 (3rd Cir. 1977)), cert. denied, 454
U S 897 (1981). Thus, a district court is entitled to review
outside materials when resolving a 12(b)(1) notion for |ack of

subject-matter jurisdiction. 1d. at 413.



Jackson argues that he did not object to the court's
consideration of the allegedly inadm ssible materials because he
had no notice that the court would consider them He correctly
contends that, in a notion to dismss for failure to state a claim
under Rule 12(b)(6), materials outside the pleadings nmay not be
considered unless the notion is converted to a notion for summary
judgnent. See Fed. R Civ. Pro. 12(b) (requiring court to treat

motion to dismss for failure to state a claim as notion for

summary j udgnment where outside material 1s considered); WAshi ngton

v. Allstate Ins. Co., 901 F.2d 1281, 1283-84 (5th Cr. 1990)

(noting that nonnobvant in converted summary judgnent case is
entitled to Rule 56's procedural safeguards). Here, however,
satisfaction of the FTCA's [imtations provisionis a prerequisite
for federal jurisdiction; thus, HUD s notion to dismss the FTCA
claimis properly characterized as a 12(b)(1) notion to dism ss for
| ack of subject-matter jurisdiction rather than a 12(b)(6) notion
to dismss for failure to state a claim As noted above, it is
well -settled that a court may consider outside materials in
resolving a notion to dismss for lack of subject-matter

jurisdiction. WIIlianson, 645 F.2d at 413-14; see also Miran v.

Ki ngdom of Saudi Arabia, 27 F.3d 169, 173 (5th Cr. 1994); Eadlin

v. United States, 794 F.2d 981, 984 n.3 (5th Gr. 1986). G ven

this principle, Jackson was on notice that the court woul d consi der
extra-pleading materials in deciding HUD s notion to di sm ss.
Therefore, assum ng w thout deciding that the extra-pl eading

materials were inadm ssible, Jackson has waived his objection



because he failed to object to the court's consideration of the
material in his notion opposing HUD s notion to dismss or in his
reply to HUD s response. While materials outside the pleadings
must conformto the rules and standards of adm ssiblity that govern

at trial, cf. Christophersen v. Allied-Signal Corp., 939 F. 2d 1106,

1109 n. 2 (5th Gr. 1991) (discussing notions for summary judgnent),
cert. denied, 503 U.S. 912 (1992), inadm ssible material considered

by a district court wthout challenge nmay support a dism ssal

See, e.g., Donaghey v. Ccean Drilling & Exploration Co., 974 F. 2d
646, 649 n.3 (5th Gr. 1992); Mdoud River RR Co. v. Sabine

Ri ver Forest Prods., Inc., 735 F.2d 879, 882 (5th Gr. 1984);

Resolution Trust Corp. v. Gaudet, 907 F. Supp. 212, 217 n.22 (E. D

La. 1995).
L1l
The district court characterized its treatnment of the
negligence claimas a grant of summary judgnent and, accordingly,
a dismssal with prejudice. Because Jackson failed to satisfy the
FTCA s jurisdictional prerequisites, the district court |acked the

jurisdiction to render a decision on the nerits; the case is

therefore properly dism ssed w thout prejudice. See Stanley v.

Central Intelligence Agency, 639 F.2d 1146, 1158 (5th G r. 1981)

("Since appellant's allegations should not have survived the
12(b) (1) jurisdictional attack . . ., the court had no jurisdiction
to dispose of the case on the nerits by reaching the 12(b)(6)
nmotion of dismssal for failure to state a claim").

| V.



For these reasons, the district court's di sm ssal of Jackson's
FTCA claimis nodified to a dismssal wthout prejudice and, as
nodi fied, is AFFI RVED.

AFFI RVED.



