UNI TED STATES COURT OF APPEALS
For the Fifth Crcuit

No. 96-30601
Summary Cal endar

CONNI E DONALDSON, wi fe of/and JOHN DONALDSON,
Plaintiffs-Appellants,
VERSUS

LOU SI ANA HEALTH SERVI CE AND | NDEWNI TY COMPANY
D/ B/ A BLUE CRCSS BLUE SHI ELD OF LQUI SI ANA

Def endant - Appel | ee.

Appeal fromthe United States District Court
for the Eastern District of Louisiana
(94- CVv-1821-F)

December 30, 1996
Bef ore REYNALDO G GARZA, H GE NBOTHAM and DeMOSS, Circuit Judges.

PER CURI AM *

Conni e D. Donal dson and John D. Donal dson, the appel |l ees, were
participants in an enpl oyee wel fare benefit plan issued through M.
Donal dson’ s enpl oyer, Jones Brothers Supply, Inc. Blue Cross Bl ue
Shield, the appellant, issued a group nedical benefits policy
covering that plan. Ms. Donal dson was covered under the policy
i ssued by Blue Cross Blue Shield effective April 1, 1993.

On July 5, 1993, Ms. Donal dson sought energency treatnent in

* Local Rule47.5 provides: “ The publication of opinions that have no precedential value and
merely decide particular caseson the basis of well-settled principles of law imposes needless expense
on the public and burdens on the legal profession.” Pursuant to this Rule, the Court has determined
that this opinion should not be published.



the East Jefferson Energency Room for severe epigastric pain
radi ating to her back, nausea, and vomting. She relayed to the
treating physician that she had been experiencing intermttent
abdom nal pain which felt |ike “gas” over the past 11 nonths, just
two nonths after she delivered a baby. She was di agnosed with
gal | stones by the use of ultrasound, but her synptons subsided and
she was di scharged. On July 8, 1993, Ms. Donal dson again went to
the enmergency room wth simlar pain, nausea and vomting. The
pai n subsi ded and she was once agai n di scharged. On July 13, 1993,
M's. Donal dson was readmtted and Dr. R chard Karlin performed an
endoscopi ¢ chol ecystectony (surgical renoval of the gall bl adder).
Bl ue Cross denied coverage claimng that Ms. Donal dson’s ill ness
fell under the pre-existing condition exclusion of the Blue Cross
policy.

Dr. Richard M Karlin, Ms. Donaldson’s treating physician,
submtted a letter stating that Ms. Donal dson was a wonman who had
no proven history of gall stones and that her condition was not
pre-existing. Dr. WlliamM Meyers, her energency roomphysi ci an,
wote a letter clearly stating that Ms. Donal dson’s gall bl adder
synptons arose shortly before her hospitalization. Bl ue Cross
still denied coverage. The Donal dsons filed suit and the case was
renoved under the Enployee Retirenent Incone Securities Act of
1974, 29 U.S.C § 1001, et seq. The plaintiffs then noved for

summary judgnent.



A hearing took place on May 3, 1995, wherein Magi strate Judge
lvan Lenelle of the Eastern District of Louisiana, granted
plaintiffs’ notion and remanded the case to Blue Cross for further
investigation into the existence of a pre-existing condition.

On remand, Blue Cross’s Medical Director, Dr. J. G Gengel bach
reviewed the claim and affirnmed the denial of coverage. Dr.
Cengel bach’ s concl usi on was based on the assertion that pregnant
patients “generally” becone synptomatic after delivery and that
this appeared to be the case with Ms. Donal dson. No further
i nvestigation was conducted by Blue Cross.

The plaintiffs then filed a notion for summary judgnent and
Blue Cross filed a cross notion for summary judgnent. A hearing
was hel d before Magistrate Judge Lenelle on May 1, 1996. On June
12, 1996, he granted plaintiffs’ notion and denied Blue Cross’s
not i on.

Upon appl ying the applicable standard of review and revi ew ng
the facts in the record as well as the parties’ briefs, we find
that, under the law, the lower court did not err in granting
plaintiffs’ summary judgnent or awardi ng attorney’s fees.

AFFI RVED.



