IN THE UNI TED STATES COURT OF APPEALS
FOR THE FI FTH Cl RCU T

No. 96- 30595
Summary Cal endar

THOVAS E. JOHNSTON
Pl ai ntiff-Appellant,
ver sus
TI DEWATER MARI NE SERVI CE; TI DEWATER MARI NE | NC. ;. TWENTY GRAND
OFFSHORE | NCORPORATED; Tl DEWATER TOW NG I NC. , erroneously referred
to as Tidewater Marine Service Inc. & Tidewater Marine Inc.;
PENTAL | NSURANCE COVPANY

Def endant - Appel | ee.

Appeal fromthe United States District Court
for the
Western District of Louisiana
(94- Cv- 1451)

April 23, 1997
Bef ore JOHNSON, WENER, and DENNI'S, Circuit Judges.
PER CURI AM *

Thomas E. Johnston appeals the district court’s partial denial
of his notion for new trial. Plaintiff asserts that the jury’'s
verdi ct contained an irreconcil able conflict. Because we find that
the district court did not err in reconciling the jury' s verdict,

we affirm

Facts and Procedural History

Pursuant to Local Rule 47.5, the court has determ ned that
this opinion should not be published and is not precedent except
under the Ilimted circunstances set forth in Local Rule 47.5. 4.



Johnston filed a conpl aint against Tidewater Marine Service,
Twenty Gand O fshore, 1Inc., and Pental |Insurance Conpany
(Tidewater), asserting clains of negligence under the Jones Act,
unseawor t hi ness, and mai nt enance and cure. These clains were tried
to a jury. Throughout the trial both Johnston and Ti dewater
presented conflicting evidence concerning the value, nature, and
necessity of certain nedical procedures.

The district court submtted special interrogatories to the
jury concerning each of the three causes of action asserted by
Johnston. Wen the jury returned the verdict, they determ ned t hat
Ti dewat er was not negligent, that the vessel was unseaworthy, and
that Johnston was not entitled to cure and naintenance. In
awar di ng conpensatory damages for the unseaworthiness claim the
jury allocated $89,000 for future nedical expenses.

Johnston filed a notion for newtrial claimng, anongst other
things, that the jury's award of future nedical expenses was
i nconsistent with the finding that Johnston was not entitled to
mai nt enance and cure. The district court denied the notion for new
trial on this point stating that the jury's verdict could be
reconcil ed when considering the |arge anount of evidence at trial
that the treatnent sought by Johnston was nerely palliative and not
curative in nature. Johnston now appeals the district court’s
partial denial of his notion for new trial.

1. Discussion
W are required under the Seventh Amendnent to make a
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concerted effort to reconcile seemngly inconsistent answers to

special interrogatories if possible. See Atlantic & @lf

Stevedores, Inc. v. Ellerman Lines Ltd., 369 U S. 355, 364 (1962);

Wite v. Giinfas, 809 F.2d 1157, 1161 (5th Cr. 1987). We nust

attenpt to reconcile jury findings before we are free to disregard

the verdict. See G&Allick v. B&O R R Co., 372 U S. 108, 119

(1963). This court has stated that the test used in reconciling

apparent conflicts in jury verdicts is
whet her the answers may fairly be said to represent a
| ogi cal and probabl e decision on the rel evant issues as
submtted, even though the form of the 1issue or
alternative sel ective answers prescri bed by the judge may
have been the |ikely cause of the difficulty and | argely
produced the apparent conflict . . . . If on review of
the District Court’s judgnent we find that there is no
view of +the case which neakes the jury’'s answers
consistent and that the inconsistency is such that the
speci al verdict wll support neither the judgnent entered
bel ow nor any other judgnent, then the judgnent nust be
reversed and the cause remanded for trial anew.

Giffinv. Matherene, 471 F. 2d 911, 915 (5th Gr. 1973) (citations

omtted).
In the present case, Johnston contends that it is
i nconsistent to award conpensatory damages for future nedica

expenses under a cl ai mof unseawort hi ness and then decline to find
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that Tidewater owed a duty of maintenance and cure for those sane
medi cal expenses. W disagree. Inportantly, unseawort hi ness and

mai nt enance and care are separate and distinct causes of action.

See Ferrara v. AL & V. Fishing, Inc., 99 F.3d 449, 452 (6th Cr

1996); see also, Liner v. J.B. Talley and Co., Inc., 618 F. 2d 327,

332 (5th Gr. 1980). A claimfor unseaworthi ness i s conpensatory
in nature mai ntenance while a claimfor nmintenance and cure is

curative in nature. Cf. LeBlanc v. B.GT. Corp., 992 F.2d 394,

397 (1st Cir. 1993). Under a mai ntenance and cure claim a vesse
owner only has a duty to nake paynents for necessary therapeutic,
medi cal, and hospital expenses until maximum cure is reached
Maxi mum cure occurs
when it appears probable that further treatnment wll
result in no betternent of the seaman’s condition. Thus,
where it appears that the seaman’s condition is
i ncurable, or that future treatnent will nerely relieve
pai n and suffering but not otherw se i nprove the seaman’s
physical condition, it is proper to declare that the
poi nt of maxi mum cure has been achi eved.

Gaspard v. Taylor Diving and Sal vage Co., Inc., 649 F.2d 372, 375

n.3 (5th Gr. 1981) (citing Pelotto v. L & NTowng Co., 604 F.2d

396, 400 (5th Cr. 1979)). Therefore, when a particul ar nedical

procedure is nerely palliative in nature or serves only to relieve



pain and suffering, no duty to provide paynments for cure exists.!?
As stated earlier, there was a | arge anount of conflicting
testinony during the trial about whether the nedical procedure
Johnston was seeking nonetary damages for was curative. After
| ooking at the evidence presented at trial, it is entirely
possible that the jury determned that the nedical procedure
Johnston was seeking conpensation for was nerely palliative
instead of curative in nature. Thus, it would have been
consistent for the jury to award conpensatory damages for future
medi cal expenses under the unseaworthiness claimyet find that
Ti dewater did not owe Johnston a duty of naintenance and cure.
Because we agree with the district court’s conclusion that
the jury's verdict can logically be reconciled we hold that the
district court did not err in partially denying Johnston’s notion

for new trial

AFFI RVED.

We recognize that a formal definition of cure was not
provided to the jury. However, sinply using the ordinary neaning
of the word cure--"to restore to health”--the jury could have
concluded that if a nedical procedure was not deened curative in
nature, Johnston was not entitled to recover expenses for the
procedure under a claim for maintenance and cure. WSBSTER S New
COLLEG ATE DicTIONARY 276 (1979).



