IN THE UNI TED STATES COURT OF APPEALS

FOR THE FI FTH Cl RCU T

No. 96-30553

ST. PAUL | NSURANCE COVPANY,
Pl ai ntiff-Appellee,
VERSUS
AMERI CAN FI DELI TY | NSURANCE COWVPANY, et al.,
Def endant s,
AMERI CAN FI DELI TY | NSURANCE COVPANY, et al.,
Def endant s- Appel | ant s,
VERSUS
FI DELI TY AND CASUALTY COVPANY OF NEW YORK
CERTAI N UNDERWRI TEF\?Sn dAT LLOYD S, LONDON,
Def endant s- Appel | ees.
and

FI DELI TY AND CASUALTY COVPANY OF NEW YORK,

Def endant - Appel | ee.

Appeal fromthe United States District Court
for the Eastern District of Louisiana
(94- CV-3074-F)

Decenber 17, 1996
Bef ore H G3 NBOTHAM SM TH, and BARKSDALE, Circuit Judges.



JERRY E©. SMTH, Circuit Judge:’

Anmerican Fidelity Insurance Conpany (“Anerican Fidelity”)
appeals a summary judgnent in favor of Fidelity and Casualty
Conpany of New York (“F & C') and St. Paul |nsurance Conpany
(“St. Paul ™) on various insurance coverage clains arising out of an

aut onobil e accident. Finding no error, we affirm

| .

Ronal d Lorraine was killed and Ernest LoBouef, Luiz Howard,
and Joseph Aucoin injured in a single-car accident. The four nen,
all crew nenbers of a tug owned by Nolty J. Theriot, Inc. (“Ther-
iot”), were traveling in a vehicle al so owned by Theriot, en route
tothe tug. Theriot was the insured under a primary protection and
indemmity policy (the “P& Policy”) underwitten primarily by
Anmerican Fidelity, a business autonobile liability insurance policy
underwitten by F & C, and an unbrella policy underwitten by
St. Paul.

Lorraine's survivor and the other three victins filed clains
agai nst Theri ot. The settlenents of the clainms exhausted the
$2 mllion coverage Iimtation of the P& Policy, forcing St. Paul

to contribute an additional $800,000 fromits unbrella policy. As

" Pursuant to 5THCR R 47.5, the court has deternmined that this opinion
shoul d not be published and i s not precedent except under the |limited circunstances
set forth in 5THCQR R 47.5.4.



aresult, St. Paul filed a declaratory action agai nst both Amrerican
Fidelity and F & Cto determ ne the nature and extent of coverage
under Theriot’s various policies. Anmerican Fidelity filed a
counterclaim against St. Paul and a cross-claim against F & C,
seeking contribution for its settlenment paynents to the clai mants.

The district court granted summary judgnent in favor of F & C,
finding that it was exenpted from liability by the “course and
scope of enploynent” coverage exclusion. |In addition, the court
granted St. Paul’s summary judgnent notion, concluding that,
because the nen were in the course of enploynent at the tine of the

accident, the P& Policy provided coverage.!?

1.

We review a grant of summary judgnent de novo. See Hanks v.
Transcontinental Gas Pipe Line Corp., 953 F.2d 996, 997 (5th Gr.
1992). Summary judgnent s appropriate “if the pleadings,
depositions, answers to interrogatories, and adm ssions on file,
together wwth the affidavits, if any, showthat there i s no genui ne
i ssue as to any material fact and that the noving party is entitled

to a judgnent as a matter of law.” Feb. R CGv. P. 56(c).

L' Athird sunmary judgnent awarded to the maritime enployer’s liability
i nsurers has not been appeal ed.



Anmerican Fidelity first argues that the district court erred
in concluding that, under Louisiana |law, the four nmen were in the
course and scope of enploynment at the tine of the accident.? As a
prelimnary matter, we reject Anerican Fidelity s contention that
federal maritime | aw, rather than Loui siana i nsurance | aw, appli es.
In the absence of a specific and controlling federal rule, we
interpret maritine i nsurance contracts under the appropriate state
| aw. See Al bany Ins. Co. v. Anh Thi Kieu, 927 F.2d 882, 886 (5th
Cr.), cert. denied, 502 U S 901 (1991). Whet her a specific
federal rul e controls depends upon whether (1) the federal maritine
rule constitutes “entrenched federal precedent”; (2) the state has
a substantial and legitimate interest in the application of its
laws; and (3) the state's rule is materially different from the
federal maritime rule. Seeid. (citations omtted). These factors
are nerely instructive and not dispositive. See id.

Where, as here, the policy was i ssued to a Loui siana insured,
the accident occurred in Louisiana, and all of the injured seaman
were enployed in Louisiana, Louisiana’s interest in the instant
case is substantial. Furthernore, Anerican Fidelity has not
identified any “entrenched federal precedent” regardi ng construc-
tion of the scope of enploynent for purposes of interpreting

autonmobil e i nsurance contracts under maritine law, nor are we

2 The parties agree that, because the autonpbile insurance policy expressly
excludes bodily injury to a fell ow enpl oyee arising out of and in the course of
hi s enpl oynent, whether the nen were in the course and scope of enploynent is
di spositive of this issue.



convinced that any such maritinme jurisprudence is materially
different fromLouisiana law.® As such, we agree with the district
court that Louisiana law is apposite to the insurance contract.
Under Loui siana | aw, acci dents that occur while an enpl oyee i s
traveling to and from work generally are not considered to have
occurred during the course of enploynent. See M chal eski v.
Western Preferred Casualty Co., 472 So. 2d 18, 20 (La. 1985).
Where, however, the transportation is furnished as “an inci dent of
enpl oynent, either through a vehicle, a conveyance and driver, or

paynment of expenses,” the transportation may be considered within
the course of enploynent. See id. O her exceptions to the general
rul e include, anong ot her things, where the enpl oyee was deened to
have been on a specific mssion for his enployer, such as nmaking a
tripinthe interest of the enployer's business or pursuant to the
enpl oyer's order, or where the enpl oyee was traveling fromone work
site to the next. See Tarver v. Energy Drilling Co., 645 So. 2d
796, 798-99 (La. App. 2d Cir. 1994).

It is uncontested that Theri ot provided transportation free of
charge for its enployees fromits admnistrative offices to the

port of departure and back, which benefit was noted on witten

enpl oynent contracts and on the witten enployee rules and

3 1In fact, to the extent that maritime law differs from Louisiana state
law, the former has a nore pernissive definition of the scope of enpl oynent. See
Daughdrill v. Diamond M Drilling Co., 447 F.2d 781, 785 (5th Cr. 1971), cert.
deni ed, 405 U.S. 997 (1972).



regul ations. Al though enpl oyees were not required to accept this
benefit and did not get paid for the transportation time (nor did
enpl oyees who elected to drive their own cars get reinbursed
accordingly), the benefit was so well utilized that enpl oyees who
el ected not to partake were required so to notify the personne
manager i n advance. Furthernore, Theriot received benefit fromthe
trips, often | oading the vehicles wth supplies and directing the
enpl oyees to pick up groceries that were required for the i npendi ng
voyage. |In so doing, the conpany avoi ded having to send a shore-
based port captain to purchase the accouternents.

The nmen were traveling, as was customary, in a Theri ot-owned
car fromthe adm nistrative office to the vessel |oading dock. The
vehi cl e was carryi ng supplies needed for the ship's voyage, and t he
enpl oyees had been instructed to stop by the butcher and grocery
store to purchase food for the trip. Under the circunstances, we
agree with the district court that the nen were in the course of
enpl oynent at the tine of the accident. As such, the autonobile
i nsurance policy provision exenpting fromcoverage bodily injury to
an enployee arising out of and in the course of enploynent is

appl i cabl e.

B
Anerican Fidelity next argues that the district court erred

in finding that the autonobile accident constitutes a risk covered



under the P& Policy. The parties agree that the policy covers all
| osses for which the insured shall becone |iable to pay “as owner”
of the vessel, but the parties dispute the scope of the definition
of “as owner.”

Because the parties agree that the “causal operational
relation” test enunciated in Lanasse v. Travelers Ins. Co., 450
F.2d 580, 584 (5th Gir.), cert. denied, 406 U S. 921 (1971),
governs the disposition of this case, we need not resolve the
difficult question of whether Lanasse applies to vessel owners
being sued directly in their capacity as owners, as opposed to as
additional insureds on a P& policy. Rather, we assune arguendo
that Lanasse i s apposite. See, e.g., Rashidi v. Anerican President
Lines, 96 F.3d 124, 126 (5th G r. 1996). Under Lanasse, whether
the liability of the owner arises “as owner” depends upon the
causal connection between the action that gave rise to the
liability and t he ownershi p, operations, mai ntenance, or use of the
vessel . 450 F.2d at 584.

Lanasse is distinguishable factually fromthe instant case.
In Lanasse we noted that the P& policy did not cover clains
arising fromthe negligence of Chevron, an additional insured on
the vessel owner's policy, because it was Chevron's acting as
pl atform operator or crane operator, rather than as owner, that
caused the harm See id. “IWhere the injury is done through

nonvessel operations, the vessel nust be nore than the inert |ocale



of the injury.” Id. 1In the instant case, although the harm arose
out of nonvessel operationsSSa car accident at |least sixty mles
away from the vessel SSthe enpl oyees were utilizing transportation
provi ded by Theriot to effect a crew change and to deliver supplies
as ordered by Theriot in preparation for the vessel's departure.
Hence, Theriot's actions as owner of the vessel SSeffecting a crew
change and del i vering supplies necessary for an inpendi ng voyagesSS
are functions wholly within the province of a ship owner and had
the requisite causal connection to the harns suffered.?

Accordi ngly, the judgnent is AFFI RVED

4 Each of the other cases upon which Anerican Fidelity reliesSSWndsor M.
Joy Mutual Ins. Co. v. Pozzi, 832 F. Supp. 138 (E. D. Pa. 1993); American Mtorists
Ins. Co. v. Anerican Enployers' Ins. Co., 447 F. Supp. 1314 (WD. La. 1978),
aff'd on other grounds, 608 F.2d 624 (5th Gr. 1979); and Reliance Ins. Co. v.
Alan, 222 Cal. App. 3d 702 (Cal. C. App. 1990)Ssis factually distinct. In
Anerican Motorists, 447 F. Supp. at 1319, and Reliance, 222 Cal. App. 3d at 708,
the respective courts noted that harms resulting froma shooting, where the only
rel ati onship between the shooting and the vessel was the nere fortuity that the
shooting occurred on or near the vessel, were not causally related to the
operation, nmaintenance, ownership, or use of the vessel. Simlarly, the Wndsor
court held that harms resulting froman argunent between two ship owners over the
use of a spigot hose | acked the requisite connection required under Lanasse.
832 F. Supp. at 141-42. The connection in the instant case between the harns
suffered and the operation, maintenance, ownership, and use of the vessel is
sinply nore direct.



