UNI TED STATES COURT OF APPEALS

FOR THE FI FTH Cl RCU T

No. 96-30516
Summary Cal endar

EARL B. STERLI NG
Pl ai ntiff-Appellant,

VERSUS
NEW ORLEANS Cl TY PARK
Def endant
LOUl SI ANA STATE, through the
NEW ORLEANS ClI TY PARK | MPROVEMENT ASSOCI ATI ON

erroneously sued as New Orleans City Park,

Def endant - Appel | ee.

Appeal fromthe United States District Court
For the Eastern District of Louisiana

(95- CVv-1862)
Decenber 10, 1996
Bef ore JONES, DeMOSS, and PARKER, Circuit Judges.
PER CURI AM *

The Appellant, Earl B. Sterling ("Sterling"), applied for the
position of golf ranger/laborer with the New Ol eans City Park, an

unskill ed nonconpetitive position for which applicants are not

" Pursuant to Local Rule 47.5, the court has determ ned that
this opinion should not be published and is not precedent except
under the Ilimted circunstances set forth in Local Rule 47.5. 4.



required to take a civil service exam nation. Sterling was
afforded a pre-screen interview during which his responses to
ei ghteen (18) Interview Questions were ranked fromone (lowest) to
five (highest) by the Park's interviewers. Sterling's conposite
score was a sixty-nine and he was not afforded a second interview.
Those who were afforded a second i ntervi ew had a conposite score of
at | east seventy or greater. Later, Sterling comenced this action
contendi ng that because he is disabled and was not awarded the
appropriate anount of veteran preference points allowed under the
Loui si ana Constitution, he was di scri m nated agai nst because of his
disability in violation of the Arericans with Disabilities Act (42
U S C 8§ 12102 et. seq.)("ADA").

The State of Louisiana through the New Oleans Cty Park
| nprovenent Association's ("Park") noved for summary judgnent
contending that Sterling failed to state a violation under the ADA
and that Sterling was not entitled to the veteran preference points
for a nonconpetitive position. Sterling argued in his opposition
to summary judgnent that under the Louisiana Constitution, Article
10, Section 10, his score on the Interview Questions was entitled
to five preference points for his veteran status and an additi onal
five points for being a disabled veteran. Because he was not
afforded his full veteran points, Sterling believed that he was
di scrim nat ed agai nst because he did not receive a qualifying score
for the position for which he applied.

The district court concluded, wthout determ ning whether
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Sterling was entitled to the ten-point preference under the
Loui siana Constitution, that the Park's rating of Sterling during
the interview process was not discrimnatory on the basis that
Sterling failed to produce any evi dence that he was entitled to the
preference and failed to adduce any evidence that the Park's
failure to grant Sterling a ten-point preference was
discrimnatory, i.e., that the Park refused to grant him the
preference points because of his disability, in violation of the
ADA.

We review the district court's grant of sunmary judgnent de

novo. Dollis v. Rubin, 77 F.3d 777, 781 (5th Cr. 1995). Summary

judgnent is appropriate when the summary judgnent record
denonstrates that there i s no genuine i ssue as to any material fact
and that the noving party is entitled to judgnent as a matter of

| aw. Anderson v. Liberty Lobby, Inc., 477 U S. 242, 247-49, 106 S.

Ct. 2505, 2510, 91 L. Ed. 2d 202 (1986); FEp. R QGv. P. 56(c).

In reviewing the record, although we may conclude that the
reasons given by the I ower court do not support summary judgnent,
this court is not bound by those grounds articulated and we nay
affirmthe judgnent on any ot her grounds supported by the record.

See Forsyth v. Barr, 19 F.3d 1527, 1534 n.12 (5th Cr.), cert.

denied, _ US _ , 115 S. . 195, 130 L. Ed. 2d. 127 (1994).
Pursuant to Article 10, Section 10 of the Louisiana
Constitution, the CGCvil Service Conmmssion is vested with the

authority to pronulgate the civil service rules ("Rules"), and the
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Rul es of the Comm ssion have the force and effect of |aw Par ker

& Assoc., Inc. v. State of Louisiana, 454 So.2d 162, 165 (La. App.

1st Cr. 1984), wit denied, 459 So.2d 538 (La. 1984). As long as
the "Comm ssion's rules are reasonabl e and not violative of basic
constitutional rights, they nust be recogni zed and gi ven effect by
the courts.” 1d. (citation omtted). Chapter 7, Rule 7.11 governs
the granting of "preferential eligibility credits" to persons
honorably discharged from the Arnmed Forces and the anount of
credits to be awarded. The state and city civil service
departnents nust accord a ten-point preference in original
appoi ntnent to each honorably di scharged veteran who is disabl ed.
La. Const. 1974, Article 10, Section 10(A(2); Rule 7.11(c).
However, "such preference nmay be given only to a person who has
attained at |east the mninum score required on each test "
Loui si ana Constitution, Article 10, Section 10(A)(2); Rule 7.11(e).
(enphasi s added). Further, Rule 7.20(a) provides that certain
cl asses of wunskilled |abor, custodial workers, attendants, and
simlar classes nmay be designated as "nonconpetitive classes" and
the open conpetitive exam nations are dispensed with for those
cl asses. Accordingly, we mnust read these Rules in tandem to
ascertain whether Sterling is eligible for the preference points.

When readi ng t hese Rul es together, the result we nust concl ude
is that Sterling is not entitled to the additional preference
points. The position for which Sterling applied was that of golf
ranger/| aborer, a nonconpetitive position, which does not require
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the applicant to take the civil service exam nation. On the other
hand, persons seeking to apply for "conpetitive" civil service
positions must take an exam nation and are afforded the veteran
preference points only if they neet the mnimumrequirenents. In
this case, Sterling was not required to take a civil service test
despite his neritless argunent that the Interview Questions
constitute such a test. Because Sterling's position was a
nonconpetitive position and thus he was not required to take an
exam nation, there is no "mninmum requirenent” to conpare his
interview rating to and, therefore, no requirenent to award the
preference points. W note that Sterling has failed to point out
under the Rul es the basis on which heis entitled to the preference
poi nts. Finally, Rule 7.12 requires proof of eligibility for
mlitary preferences be furnished to the Director of Gvil Service
by the applicant claimng the preference. Assum ng arguendo that
Sterling was entitled to the preference points under the civi
service rules, our review of the record discloses that Sterling
provi ded no such proof, except for his | one response to Interview
Question nunber 18 in which he stated that he was disabled but
provided no further proof regarding his disability. Therefore
based on the foregoing discussion and after reviewing the record
and the applicable law, we conclude that the district court's
granting of summary judgnent should be AFFI RVED

AFFI RVED.



