UNI TED STATES COURT OF APPEALS
For the Fifth Crcuit

No. 96-30448
Summary Cal endar

UNI TED ARTI STS THEATRE CI RCUI T | NCORPORATED,
LANDVARK THEATER CORPCORATI ON, MOVI ES | NCORPCORATED,

Pl aintiffs-Appellants
VERSUS
Cl TY OF NEW ORLEANS, DEPARTMENT OF FI NANCE,
MARI NA M KAHN, DI RECTOR,
Def endant - Appel | ee

Appeal fromthe United States District Court
For the Eastern District of Louisiana
(95-CVv-17-D)

Cct ober 22, 1996

Before SM TH, DUHE, and BARKSDALE, Circuit Judges.
PER CURI AM !

Appellants United Artists Theatre Circuit Inc., Landmark
Theater Corporation and Mwvies Inc. appeal the district court’s
di sm ssal of appellants’ action for declaratory judgnent and tax
refund. Appellants challenged the constitutionality of Article IV,

Chapter 150 of the Code of the City of New Ol eans (the *“Anmusenent

1Pursuant to Local Rule 47.5, the Court has determ ned that this
opi ni on shoul d not be published and is not precedent except under
the limted circunstances set forth in Local Rule 47.5. 4.



Tax”), which inposes a 5% tax on the gross receipts of nany
entities engaged in entertainnent activities. The district court
found, anong other things, it did not have jurisdiction over the
case under 28 U. S. C. 81341. The district court was correct inits

finding it had no jurisdiction over the appeal, and acted properly

in dismssing the suit. Smth v. Travis County Educ. Dist., 968
F.2d 453 (5th Gr. 1992).

28 U.S.C. 8 1341, the Tax Injunction Act, provides:

The district courts shall not enjoin, suspend or restrain

t he assessnent, | evy or collection of any tax under State

| aw where a pl ain, speedy and efficient renedy may be had

in the courts of such State.
Chapter 150, Section 192 of the Code of the Gty of New Ol eans
addresses the renedy af forded taxpayers who di spute the | egality of
the tax. That section directs that the protesting taxpayer pay the
tax, and at the tinme of paynent give notice to the director of the
departnent of finance of his intentionto file suit. Suit nust be
filed wthin thirty days. |If the protesting taxpayer who brings
the suit prevails, his taxes will be refunded with interest.

This renmedy provides “a neaningful opportunity to secure

post paynent relief for taxes already paid” under a system the

appellants claimis unconstitutional. MKesson Corp. v. Division

of Al coholic Beverages and Tobacco, 496 U S. 18, 22 (1990). As

such, it satisfies the requirenents of § 1341.
Wiile the district court acted properly in dismssing the

suit, it was incorrect in making further findings once it found



itself wthout jurisdiction to hear the case. See Smth, 968 F. 3d
at 454-56. For that reason, the district court erred when it rul ed
the appellants had no standing to bring this action.

We decline to consider the other issues raised in this appeal
since we find this action is barred in federal court by the Tax
I njunction Act. That finding is dispositive.

The opi nion and judgnent of the district court is VACATED and
the case is REMANDED with instructions to dism ss pursuant to 28

U S C § 1341.



