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PER CURI AM *

This admralty case involves a slip-and-fall injury aboard a
vessel . Charl es Pal onbo, a vice president of marketing for Red Fox
Conpani es of New |l beria, La., fell as he attenpted to step through
a doorway aboard the MV David MCall I1l and suffered certain
injuries. The cause of the fall is not clear. Palonbo maintains
that the defendants were negligent in the design and nai nt enance of
the deck of the vessel’s galley thereby causing Palonbo’s fall and
consequent injuries. He and his wfe sued in federal district
court seeking recovery of |ost earnings, nedical expenses, and
ot her damages based on their suffering.

The case was tried to the bench over three days in January,
1996. The district court found that Palonbo had not shown any
condition at the threshold of the galley to be wunreasonably
dangerous and had failed to prove, first, the exi stence of a mat at
the doorway, and second, that any such nmat was defective.
Accordingly, the court entered judgnent for the defendants. The
Pal onbos and Aetna Casualty and Surety Co., as intervenor, appeal.

The case, asserting personal injuries suffered upon a vessel

" Local Rule 47.5 provides: "The publication of opinions that
merely decide particular cases on the basis of well-settled
principles of law inposes needl ess expense on the public and
burdens on the | egal profession." Pursuant to this Rule, we have
determ ned that this opinion should not be published and is not
precedent except under the limted circunstances set forth in Local
Rul e 47.5. 4.



i n navi gabl e waters, is governed by the negligence | aw establ i shed
under the maritine jurisprudence of the federal courts. This |aw
is informed by general principles of negligence |aw S. C
Lovel and, Inc. v. East Wst Tow ng, 608 F.2d 160, 165 (5th Gr.
1979). The owner of a vessel has a duty to exercise reasonable
care under the circunstances to ensure that those aboard are not
injured. A plaintiff nust prove that sonething aboard the vessel
created an unreasonable risk of injury, the vessel owner knew or
shoul d have known of this danger, and that the owner failed to
elimnate the danger, and that this danger caused plaintiff’s

i njuries.

St andard of Revi ew

There are two issues in this case: 1) whether the design of
the doorway created an unreasonably dangerous condition, and 2)
whet her there was a defective mat in front of the doorway that
caused the accident. The district court found that the doorway was
not unreasonably dangerous and that there was no mat and,
alternatively, if there was such a mat it was not defective. These
are both findings of fact which we reviewfor clear error. Qber v.
Penrod Drilling Co., 726 F.2d 1035 (5th Gr. 1984) (Rule 52(a)
applies to bench trials conducted under the general maritine | aw).
Afindingis “clearly erroneous” when al though there is evidence to

support it, our reviewof the evidence | eaves us with the “definite



and firmconviction that a m stake was commtted.” United States
v. United States Gypsum Co., 333 U S. 364, 395 (1948).

We di sagree with the appellants’ clai mthat we shoul d exerci se
de novo review of the facts in this case. They cite Movible
O fshore v. MV WIlken A Falgout, 471 F.2d 268 (5th Cr. 1973),
for the proposition that factual findings that are unclear,
conclusory, or contradictory are subject to de novo review. This
is incorrect. The cited case does not support this assertion and
could not, given that Rule 52(a) does not permt exceptions from
the clearly erroneous standard. W held in Mvible Ofshore that
such defective findings mght be clearly erroneous, but we did not
stray fromour traditionally deferential reviewposture. Likew se,
the cited case of Hydrospace-Challenger v. Tracor/MAS, Inc., 520
F.2d 1030 (5th Cr. 1975), does not support de novo review, as the
we remanded the case for nore findings, all the while m ndful of
our deferential role. Accord Thernmo Elec. Corp. v. Schiavone
Constr. Co., 915 F.2d 770 (1st Cir. 1990) (li kew se ordering renmand
and not suggesting anyt hi ng about discarding Rule 52(a) standard).
Whet her the district court’s determnations here were “clearly

erroneous” i s discussed bel ow.

Cl ai m of an Unreasonably Dangerous Condition
The appellants state that the district court failed to resol ve

t he question of whether the design of the door created a dangerous
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condition requiring the presence of sone anti-slip device:
“Although it summarized the testinony in glorious narrative
fashion, the court below did not delineate how it resolved the
i ssue!” Appellant’s brief at 13. Qur reading of the | ower court’s
opi nion | eads us to disagree. The court clearly credited Borison’s
opinion and the testinony of various w tnesses establishing the
absence of any previous accidents in reaching its conclusion that
there was no unreasonably dangerous condition. Opinion at 21-22.
As we stated in Myvible Ofshore, in situations involving anbi guous
findings we may refer to the court’s opinion to help interpret its
findings. 471 F.2d at 272 (citing Anerican Propeller & Mg. Co. v.
United States, 300 U. S. 475, 479-80 (1937)).

Pal onbo also <clains that the uncontradicted testinony
denonstrated that the unusual design of the threshold mandated the
use of sone sort of anti-slip device. This is not, however, a fair
summati on of the evidence. Defendants’ expert Borison stated that
t he desi gn was not unreasonably dangerous and did not require any
sort of special safety neasures:

Q s there any safety problemat all in your opinion with
just having a plain no-wax |inoleumfloor at the entrance
of a water tight door going into the galley on the David
MeCall 1117

A No sir, none at all.

Rec. Vol. VII, pg. 530. That the district court chose to believe
Borison’s testinony over that of Palonbo’'s w tnesses does not

mandate a finding that the | ower court was incorrect. The judging
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of witness credibility is a matter peculiarly within the province
of the trial court and is deserving of the highest degree of
deference on appeal. E.g., Anderson v. City of Bessener Cty, 470
U S 564, 575 (1985). Palonbo has given us no reason to find any

error wwth the court’s choice here.

Cl ai m of Defective Mat

The district court found that there was no mat at the
t hreshol d. If there was such a mat, it found that it was not
defective. The appellants challenge this finding by stating that
this finding is facially contradictory and therefore clearly
erroneous. |If the court had stated “there is no mat and it is not
defective,” we would be inclined to agree. This is not, however,
what it did. The court obviously credited w tness testinony
establ i shing the nonexi stence of the mat. However, the court went
further and essentially stated that even if there was a mat, it was
persuaded by the witness testinony that stated that this mat was
not defective. The court’s findings are not contradictory. I n
fact, such alternative findings can often be hel pful as they can
obviate the need for a remand for further fact finding when the
evidentiary basis for afact is found to be insufficient on appeal.

As stated above, a district court’s credibility choices are to
be disturbed in only the rarest of situations and this is not one

of them Further, the appellants have failed to provide us with



any |legal authority for their conclusion that findings in the
alternative are automatically “clearly erroneous.” W therefore

find no error with the court’s findings on this issue.

In sum we are not persuaded that the | ower court’s findings
are clearly erroneous. We accordingly affirmthe |ower court’s

judgnent for the defendants.

AFFI RVED.



