IN THE UNI TED STATES COURT OF APPEALS
FOR THE FI FTH Cl RCU T

No. 96-30401
Conf er ence Cal endar

UNI TED STATES OF AMERI CA,
Pl ai ntiff-Appellee,
vVer sus
G LMER RI ASCGCS,
Def endant - Appel | ant.
Appeal fron1{hé On{téd-s{a{e; ﬁsﬂrict Court

for the Eastern District of Louisiana
USDC No. 94-CR-288"L”

February 12, 1998
Before SMTH, EM LIO M GARZA, and DeMOSS, Circuit Judges.
PER CURI AM *

G lnmer Riascos appeals fromhis sentence for conspiracy to
di stribute cocai ne hydrochloride. Riascos admtted to conspiring
wth Javier Murillo-Otiz (“Murillo”), Tanya Fobbs Otiz
(“Ortiz”), Marvin Fobbs, Mary Ellen Dugas, and Javiel Soriano.
Ri ascos argues that the district court erred in increasing his
of fense |l evel by four levels for being a | eader of a crimnal

activity involving five or nore participants, pursuant to U S.

Sentencing Guidelines (“CGuidelines”) 8§ 3Bl.1(a). W review

Pursuant to 5THCGR R 47.5, the court has determ ned
that this opinion should not be published and is not precedent
except under the limted circunstances set forth in 5TH QR
R 47.5. 4.
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factual findings under the Guidelines for clear error. United

States v. Valencia, 44 F.3d 269, 272 (5th Gr. 1995). Factua

findings are not clearly erroneous if plausible in light of the
record as a whole. 1|d.

It is not necessary for the defendant to have personally |ed
all five participants in the crimnal activity to warrant the
| eadershi p adj ustnent; personally |eading at | east one
participant is sufficient. U S S. G § 3B1.1 comment. (n.2);

United States v. Okoli, 20 F.3d 615, 616 (5th GCr. 1994).

Evi dence obtained from Drug Enforcenent Adm nistration (“DEA”)
wWretap nonitoring of Ortiz and Murillo’s tel ephone line clearly
i ndicates that R ascos was acting as a leader in relation to
Murillo and Soriano. Therefore, it was not error for the
district court to increase R ascos’ offense |evel pursuant to
GQuidelines § 3Bl1.1(a).

Ri ascos further argues that the evidence relied upon by the
district court in giving himthe | eadership adjustnent was
insufficiently reliable to be used in the sentencing process.

All facts used for sentencing purposes are required to be

“reasonably reliable.” United States v. Shacklett, 921 F.2d 580,

584-85 (5th Cir. 1991); see U S.S.G 8 6Al.3(a). The defendant
bears the burden of proving that the evidence relied upon by the

sentencing court was untrue. United States v. Puig-Infante, 19

F.3d 929, 943 (5th Cr. 1994).
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The evidence relied upon by the sentencing court was
gat hered by the DEA agents investigating this conspiracy and was
corroborated by the factual basis agreed to by R ascos in his
guilty plea. In addition, R ascos failed to produce any rebuttal
evidence to neet his burden of disproving the DEA evidence.
Therefore, the DEA evidence was sufficiently reliable to be used
in the sentencing process, and the district court did not err in

relying upon it. See United States v. Cuellar-Flores, 891 F.2d

92, 93 (5th G r. 1989) (uncorroborated hearsay evidence froml aw
enforcenent officer sufficiently reliable).

AFFI RVED.



