UNI TED STATES COURT OF APPEALS
FOR THE FI FTH Cl RCU T

No. 96-30386

SCHVWEGVANN WESTSI DE EXPRESSVAY | NCORPORATED,
Pl ai ntiff-Appellant/ Cross- Appel | ee,
vVer sus
K- MART CORPCRATI ON, ET AL.,
Def endant s,
GULF LIFE INS. CO,

Def endant - Appel | ee/ Cr oss- Appel | ant.

Appeal fromthe United States District Court
for the Eastern District of Louisiana
(94- CV- 2095)

March 27, 1997
Bef ore REAVLEY, KING and BARKSDALE, Circuit Judges.

PER CURI AM *

When Schwegnann Westside Expressway, Inc., entered into an
agreenent in 1993 to purchase a mall, “as is”, from Qulf Life
| nsurance Conpany, and to assune a | ease bet ween K- Mart Cor poration
and Qulf Life (the |eased prem ses had been vacant since 1987;

approxi mately six nonths remained on the |ease term, Schwegnann

Pursuant to Local Rule 47.5, the court has determ ned
that this opinion should not be published and is not precedent
except under the limted circunstances set forth in Local Rule
47.5. 4.



was aware that a roof |eak had caused danmages to the prem ses
| eased by K-Mart; and Schwegmann had a copy of the |ease between
@l f Life and K-Mart, which provided that Gulf Life was responsible
for the roof and for keeping the premses “safe, dry and
tenantabl e”, and that K-Mart was to surrender the prem ses in good
condi tion except for, inter alia, repairs to be nade by Gulf Life.

Pursuant to the purchase and sale agreenent, @lf Life
furni shed Schwegmann with a | andl ord estoppel letter, representing
that it had no know edge of any default under the K-Mart | ease;
but, that representati on was based sol el y upon the | ease, whi ch was
attached, and “the notices, if any”, received by Gulf Life fromK-
Mart while Gulf Life was the owner of the property. K-Mart never
gave Gulf Life any notice of default prior to the sale. Because,
inter alia, there was no justifiable reliance by Schwegmann on the
| andl ord estoppel letter, it cannot prevail on its negligent
m srepresentation claimagainst Gulf Life.

The purchase and sal e agreenent provides for attorney’s fees
being awarded to the prevailing party in an action to enforce or
interpret that agreenent, or for indemity. Because Schwegmann’s
was not such an action and because @ulf Life's reliance on the
indemmity provision in the agreenent is msplaced (there is no
evi dence that Schwegmann breached any of the representations or
warranties referred to in that provision), GQulf Life's attorney’s

fees claimfails.
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