UNI TED STATES COURT OF APPEALS
for the Fifth Crcuit

No. 96-30362
Summary Cal endar

CILTA M VALLI AR, on behalf of Jesse Janes Bernard,

Pl ai ntiff-Appellant,
VERSUS
SH RLEY S. CHATER, Conmi ssi oner of

Social Security Adm nistration,

Def endant - Appel | ee.

Appeal fromthe United States District Court
for the Western District of Loui siana
(95- CV-404)

Decenber 16, 1996

Bef ore REYNALDO G. GARZA, DAVIS, and DUHE, CGircuit Judges.

PER CURI AM *

" Local Rule 47.5 provides: "The publication of opinions that
merely decide particular cases on the basis of well-settled
principles of |aw inposes needl ess expense on the public and
burdens on the | egal profession." Pursuant to this Rule, we have
determ ned that this opinion should not be published and is not
precedent except under the limted circunstances set forth in Local
Rul e 47.5. 4.



Cilta M Valliar, acting on behalf of Jessie! Janes Bernard,
her mnor child, appeals from a judgnent of the district court
affirmng the Social Security Adm nistration’s decision to deny
disability benefits to her son. Because we find no error, we
affirmthe judgnent of the district court.

Valliar filed a claim for Supplenental Security Incone
benefits based on disability wth the Social Security
Adm ni stration on Septenber 9, 1992. The application was deni ed.
Val I i ar sought and received an adm nistrative hearing before an
admnistrative law judge (ALJ) who ruled that benefits were
properly denied. Follow ng the denial of an adm ni strative appeal,
Valliar sued in the United States District Court for the Western
District of Louisiana seeking judicial review The district court
granted the Comm ssioner’s notion for sunmary judgnent and Valli ar
appeal s.

Qur review of a denial of disability insurance benefits is
limted to two issues: whether the Secretary applied the proper
| egal standards and whether the Secretary’ s decision is supported
by substantial evidence on the record as a whole. Ant hony .
Sullivan, 954 F.2d 289, 292 (5th Gr. 1992). Val liar raises

several issues on appeal.

! There is a discrepancy with respect to the spelling of his
first nane. Valliar’s brief spells it “Jessie,” while the case
caption refers to himas “Jesse.” W use Valliar’s spelling in the
body of the opinion.



An ALJ has a duty to develop the record fully and fairly as it
relates to an applicant’s claimfor disability benefits. Ripleyv.
Chater, 67 F.3d 552, 557 (5th Cr. 1995). |If the ALJ fails in this
duty, his findings cannot be considered substantially justified by
t he evidence. | d. Neverthel ess, we will not reverse the ALJ's
deci sion unless the applicant can show that she was prejudiced.
| d. The applicant can show prejudice by establishing that
addi ti onal evidence woul d have been added to the record if the ALJ
had properly fulfilled his duty and that this new evidence m ght
have led to a different conclusion. ld. at n.22 (citation
omtted).

Val liar clains, specifically, that the ALJ shoul d have ordered
further tests of Jessie’s feet by an orthopedic specialist and

shoul d have, at the very least,” recontacted a treating
psychol ogi st with respect to the claimof nental disability. W
di sagree. Contrary to Valliar’s assertions, the ALJ did discuss
the opinion of Dr. Lane Sauls, whose findings could quite properly
be viewed as inconsistent. Dr. Sauls states that Jessie “has a
di sabling problem with his ankles and feet” but, two paragraphs
|ater, he nakes the following statenent: “I would say that the
range of notion in his feet and | egs i s adequate; however, he does
have sone handicap in the severe flat feet.” Tr. 113 (enphasis

added). The ALJ’'s decision was not w thout supporting evidence in

the record and he did not fail to develop the record. That the ALJ



chose to rely upon the part that favored a finding of no disability
is not a ground for error where other doctors supported this
conclusion as well. Likewise, we find no error in the manner in
whi ch the ALJ anal yzed Valliar’s claimof nental disability. There
is sufficient evidence in the record to support the ALJ s
determ nation here as well. The ALJ is not required to order
consul tative exam nations unless he feels there is insufficient
evidence to support a finding. He obviously felt there was
sufficient evidence, a position with which we agree.

Valliar next clains that the ALJ erred in not discussing
Jessie’s asthmatic condition, asserting this condition was a
nonexertional disorder that would Iimt the range of work an adult
could perform However, our review of the record shows that the
ALJ did in fact discuss his condition in his decision. He did not
include nmention of it in his findings, apparently finding it was
not severe. No nedical evidence in the record suggests that the
condition was serious or that it did not respond to nedicine. W
find no error here.

Valliar’'s final claimrelates to new evidence that she clains
requires a remand to the agency for further proceedings. This new
evidence is a report froma treating orthopedic surgeon, Dr. Dale
Bernauer, stating, inter alia, that the previously perforned
surgery pnly aggravated the condition and that additional surgery

shoul d not be sought. The report concluded that Jessie should only



seek work that permts himto do his job sitting down. This report
is dated August 8, 1995, well over three nonths before the
magi strate judge issued his report and recommendation to the
district court. Nevertheless, Valliar did not bring it to the
attention of the magistrate. Instead, she waited until she filed
her objections to the magistrate’s report to raise this issue.

| ssues raised for the first tinme in objections to the
magi strate’s report are not properly before the district court and
therefore are not cogni zabl e on appeal. Cupit v. Wiitley, 28 F.3d
532, 535 (5th Gr. 1994), cert. denied, 115 S. C. 1128 (1995).
The district court may construe an issue raised in this fashion as
a notion to anmend the conplaint, but its failure to do so is
reviewed for abuse of discretion. Valliar has not explained why
she did not raise the i ssue of the new evidence earlier, |eaving us
Wi th no choice but to affirmthe district court’s decision not to
entertain it.

Regardless, the ALJ did not base his decision on the
possibility that future surgery m ght alleviate Jessie’ s condition.
Rat her, he felt that the condition as it then existed did not
anount to a disability. Thus, we cannot say that there is any
probablity, let alone a “reasonable” probability, “that this new
evidence would change the outcone of the [Conm ssioner’s]
decision,” a required show ng for a renmand. Ri pl ey, 67 F.3d at

555.



In conclusion, we find that the district court did not err in
granting summary judgnent to the defendant.

AFF| RMED.



