IN THE UNI TED STATES COURT OF APPEALS

FOR THE FI FTH Cl RCU T

No. 96-30342
Summary Cal endar

SHYRL PATTERSON BAGNERI S,
Pl ai ntiff-Appellant,
VERSUS

ORLEANS | NDI GENT DEFENDERS PROGRAM DOUGLAS W LSON;
FRANK G DESALVGO, JAMES C LAVWRENCE; W LLI AM O HARA;
and JOHN BLANCHARD,

Individually and in Their Capacity as Menbers of the
Board of Directors of the Ol eans |Indigent Defender Program
and
NUVA BERTEL,

Individually and in H's Capacity as Director of the
Ol eans | ndi gent Defender Program

Def endant s- Appel | ees.

Appeal fromthe United States District Court
for the Eastern District of Louisiana
(93- CVv-1521)

Decenber 18, 1996
Before SM TH, DUHE, and BARKSDALE, Circuit Judges.

JERRY EE. SMTH, Circuit Judge:”’

Shyr| Bagneris appeals a jury verdict in favor of the Ol eans

" Pursuant to 5THCR R 47.5, the court has determined that this opinion
shoul d not be published and i s not precedent except under thelinited circunstances
set forth in 5THCR R 47.5.4.



| ndi gent Defender Program (“Q DP”), Douglas W1 son, Frank DeSal vo,
James Lawence, WIliam O Hara, John Blanchard, and Nunma Berte
(collectively, the “defendants”) on her clains that the defendants
policy of requiring enployees seeking election to office either to
resign or take an unpaid | eave of absence violates the First and

Fourteenth Anendnents. Finding no error, we affirm

| .

Pursuant to the subject policy, Bagneris, a staff attorney
with the ODP who handles notions and trials in the Crimnal
District Court for the Parish of Oleans, was placed on unpaid
admnistrative |l eave during her ultimately unsuccessful 1992 run
for an elected judicial position in Oleans Parish. Anmong t he
proffered justifications for the ODP policy was the ODP's desire
to avoid the additional costs of hiring substitute counsel to cover
responsibilities to ODP clients and to the courts negl ected by
canpai gni ng enpl oyees.

Bagneris challenged the QODP policy, alleging that it
infringed inpermssibly upon her rights of freedom of speech and
associ ation and deni ed her equal protection of the |aws. Bagneris
alleged additionally that the policy was discrimnatory in its
sel ective application against wonen. A jury rejected each of

Bagneri s's cl ai ns.



W will not set aside a jury verdict on evidentiary grounds
unless it is against the great weight, not nerely the preponder-
ance, of the evidence. See Pagan v. Shoney's, Inc., 931 F.2d 334,
336 (5th Gr. 1991). W review all evidence in the |ight nost
favorable to the verdict and wll affirmunl ess the evidence points
“so strongly and overwhelmngly in favor of one party that the
court believes that reasonable nen could not arrive at a contrary
[conclusion].” Watley v. Arnstrong World Indus., 861 F.2d 837
839 (5th Cr. 1988). We accept all credibility inferences that
tend to support the verdict. See United States v. Gallo, 927 F. 2d

815, 820 (5th Gir. 1991).

A

Bagneris first alleges that the jury concluded incorrectly
that the O DP policy did not inpermssibly infringe upon her First
Amendnent rights of freedomof speech and associ ation. The parties
agree that our decisionin Mrial v. Judicial Commn, 565 F. 2d 295,
307 (5th Gr. 1977) (en banc), cert. denied, 435 U S. 1013 (1978),
el uci dates the proper | evel of scrutiny by which the ODP policy is
to be reviewed: The O DP nust denonstrate a reasonably necessary
relationship between its policy and the proffered reason for its
adoptionSSmai ntaining the efficiency of its office.

Bagneris offers two argunents to support her contention that

such a reasonably necessary relationship is lacking. First, she



points to the Board's adoption of a grandfather clause exenpting
the two current enployees who already held elected positions to
whi ch they were seeking re-election.! Notw thstanding the Board's
argunent that the grandfather clause woul d not upset the proffered
goal s of the policy because the protected el ected positions and the
canpai gn requi renments of the respective positions did not interfere
wth the enployees' ability to perform their ODP jobs
efficiently,? Bagneris maintains that the proffered explanation
“[c]learly and unequivocal |y’ denonstrates that the “reasons for
exenpting themreflect the irrationality of the policy.” Second,
Bagneri s contends that the nearly two-nonth del ay bet ween enact nent
of the policy and its dissemnation to the O DP enpl oyees mlitates
against a finding that the policy was rational.

Whet her Bagneris disbelieves ODP's proffered justification
for the policy and doubts that its actions were consistent withits
justification is beyond the scope of our review. W do not believe
that the evidence points “so strongly and overwhel mngly” in favor
of Bagneris that a reasonable jury could not have found ot herw se.
See Whatley, 861 F.2d at 839. The jury was entitled to make

credibility judgnents regarding the veracity of ODP's proffered

1 ne of the enpl oyees was a nenber of the Orleans Parish School Board, and
t he ot her was a nenber of the Republican Executive Conmittee. It is uncontested
that it was not until after its adoption of the policy that the Board becane
aware that these enpl oyees already held public offices.

2 For exanpl e, the Board noted that because the Ol eans Parish School Board
nenber worked for ODP during the afternoons only, his School Board
responsibilities and canpaign activities would not interfere with his ODP
responsibilities.



justifications, and we wll not disturb any such inferences. See

Gall o, 927 F.2d at 820.

B

Bagneri s next challenges the O DP policy on equal protection
grounds, argui ng that the grandfather clause inperm ssibly creates
two classifications of individuals simlarly situated who are
treated unequallySSincunbents who are grandfathered and non-
i ncunbents who are subject to the policy. W enploy the sane
standard of scrutiny to this derivative equal protection claimas
to the First Amendnent claim See Moirrial, 565 F.2d at 304.

Again, constrained by the deferential standard of review
afforded jury verdicts, we reject Bagneris's contention that there
is no rational basis for concluding that incunbents will not be
required to mss nore tine fromwork because of canpaign activities
than will non-incunbents. Wth respect to the only two individuals
to whomt he grandfat her cl ause applied, the ODP presented the jury
wth anple justification for the group classificationSSi.e., that
neither of the positions for which these individuals were seeking
re-el ection required canpai gning that would interfere with his O DP
responsibilities. Bagneris was entitled to at trial, and did,
attack the veracity of these explanations, but the jury found

otherwi se, and we are not convinced on review that the evidence



presented woul d preclude a rational jury fromso finding.

C.

Finally, Bagneris asserts that the policy discrimnates
against her inpermssibly on the basis of her sex. That is,
because the two enployees who were grandfathered were nales,
Bagneris all eges that the policy, as applied to her, is discrimna-
tory.

Al t hough Bagneris all eges a cause of action for sex discrim-
nation under 42 U.S.C. 8§ 1983, these facts suggest, as do her |ater
citations in the brief, a disparate inpact theory of discrimna-
tion. W note, however, that a plaintiff bringing a constitutional
claimof sex discrimnation under § 1983 nust denonstrate purpose-
ful discrimnation. See Irby v. Sullivan, 737 F.2d 1418, 1424 n.7
(5th CGr. 1984). As such, her citations to title VI|I cases that
permt recovery upon a show ng of disparate inpact, even absent
pur poseful discrimnation, are i napposite. See |International Bhd.
of Teansters v. United States, 431 U S. 324 (1977).

Because Bagneris’'s <claim requires proof of purposeful
di scrim nation, and because she does not even allege such, we do
not find any evidence of sexual discrimnation by O DP. Rather,
the equal protection claim that she alleges is based upon sex
merely coll apses into the above equal protection claimbased upon

i ncunbency. The result, accordingly, nust be the sane.



AFF| RMED.



