IN THE UNI TED STATES COURT OF APPEALS
FOR THE FI FTH Cl RCU T

No. 96-30329
Summary Cal endar

SONYA JONES; KI'M BROAN, THOVAS BENNETT,
TROY LOCKLEAR, ETHEL HUDSON, ET AL.,

Pl aintiffs-Appellants,

ver sus

DOW CHEM CAL COWMPANY, THE PEOPLE' S
WATER SERVI CE COVPANY OF LQUI SI ANA, | NC.

Def endant s- Appel | ees.

MURRAY CHASE; RUDY BALL; KEVI N BOYD; LEON BURB;,

Pl aintiff-Appellants,

ver sus
DOW CHEM CAL COWVPANY,

Def endant s- Appel | ees.

Appeals fromthe United States District Court
for the Mddle District of Louisiana
(95- CV-453)

February 3, 1997
Bef ore GARWOOD, JOLLY, and DENNIS, Circuit Judges.”’

GARWOOD, Circuit Judge:

Pursuant to Local Rule 47.5, the Court has determ ned that
this opinion should not be published and is not precedent except
under the Ilimted circunstances set forth in Local Rule 47.5. 4.



Toxic tort plaintiffs appeal the district court’s grant of

summary judgnent. W affirm
Facts and Proceedi ngs Bel ow

On the norning of Decenber 19, 1993, a quantity of
perchl or oet hyl ene, assertedly a potenti ally dangerous chem cal, was
accidentally spilled at the Pl aguem ne pl ant of defendant-appellee
Dow Chem cal Conpany (Dow). Dow was able to contain nost of the
spill, but despite its efforts approximately 74.1 gallons (1001
pounds) of the chem cal escaped into the M ssissippi Rver. Upon
| earning of the spill Dow began contai nnment efforts and contacted
t he appropriate governnental authorities. In addition, pursuant to
prearranged procedures downriver water intake systens, including
t he Bayou Laf ourche Fresh Water District (BLFWD), were notified of
the spill.! The BLFWD shut down its punps at around 6:30 p.m on
the 19th, shortly after receiving its notification.

Def endant - appel | ee  Peopl es’ Wat er Service Conpany of
Loui siana, Inc. (Peoples’), which provides the water supply for the
peopl e of Donaldsonville, is the first water intake on Bayou
Laf ourche downstream from the BLFWD punping station at the
headwat ers of the bayou. Peoples’ does not drawits water directly
fromthe Mssissippi Rver, and the only way water fromthe river

makes its way into the bayou is when it is punped there by the

. The BLFWD punpi ng station at Donal dsonville punps water from
the Mssissippi River into Bayou Lafourche, which has no other
connection to the river.



BLFWD punping station. The punping station is about thirty-five
mles down river fromthe site of the spill

On January 25, 1994, Sonya Jones and other plaintiffs (Jones
plaintiffs) filed suit against Dow and Peoples’ in state court.
Jones plaintiffs sought recovery for personal injuries, enotional
di stress, and inconvenience due to a cutoff of drinking water
occasioned by the spill; in addition, Jones plaintiffs sought
punitive damages under LSA-C. C. art. 2315.3. Asimlar lawsuit was
filed by Murray Chase and other plaintiffs (Chase plaintiffs) on
Decenmber 19, 1995.2 Both of these cases were renpved to federa
district court and ultimately consolidated in the Mddle District
of Loui si ana.

Di scovery ensued, and Dow filed notions for summary judgnent
agai nst both Jones plaintiffs and Chase plaintiffs.® |n support of
t hese notions Dow produced affidavits asserting that water sanpl es
taken after the spill reveal ed that the naxi mum concentrati on of
perchl oroethylene in the river at any |ocation downstream of the
spill was less than 0.5 part-per-billion, far less than the safe
drinking water standard for perchloroethylene of five parts-per-

billion established by the Environnental Protection Agency.*

2 Jones plaintiffs and Chase plaintiffs are represented by the
sane attorney.

3 This litigation has not been certified as a cl ass acti on under
Fed. R Cv. Pro. 23.

4 This standard is the level considered safe by the EPA for
lifetime exposure in drinking water.
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Simlar testing in Bayou Laf ourche did not indicate the presence of
any amount of the chemcal. |In addition to this information and
related sunmary judgnent evidence that the | ocal popul ation faced
no risk of harmfromthis spill, Dow produced newspaper reports and
transcripts of television broadcasts from |ocal news agencies
concerning the spill, none of which indicated any threat of danger
to the population downriver from the Dow facility. Dow and
Peoples’ also submtted summary judgnent evidence that neither
Peopl es’ nor the Assunption Parish Waterworks District No. 1 (which
served Napol eonvill e, sone fourteen mles downstream of
Donal dsonvil |l e on Bayou Lafourche) had cut off water service.
Jones plaintiffs and Chase plaintiffs filed six affidavits
into the record, each nmade by a naned plaintiff. These affidavits
related a fairly identical story, i.e., that the residents of
Donal dsonvill e, after |earning about the spill through the nedi a,
had stopped using tap water and begun purchasi ng bottl ed water due
to a fear of drinking contam nated water. All of the affidavits

save that of Jones herself suggested that water service in

Donal dsonvi |l | e had continued uninterrupted after the spill; Jones,
however, averred that “[h]er water was . . . shut off as a result
of the spill.” Affidavits, pressure charts, and ot her

docunentation filed by Dow and Peopl es’ contradicted Jones’ vague
assertion that the water supply was interrupted at any tine due to

the spill.



In response to Dow s proffered summary judgnent evidence
regarding the actual risk of harm posed by the spill, Jones
plaintiffs stipulated to a di sm ssal of nost of their clains. This
stipulation was incorporated into an order of the district court
granting Dow partial summary judgnent on all of Jones plaintiffs’

cl ai ns except those “for inconveni ence associated with interrupted

water service and . . . punitive or exenplary damages.” Chase
plaintiffs opted not to file such a stipulation. None of the
plaintiffs questions the stipulation on this appeal. |In response

to Dows notion for summary judgnent, Chase plaintiffs conceded
that Dow was entitled to sunmary judgnent on t he i ssues of physi cal
harm (and they do not contend otherwi se on appeal). Chase
plaintiffs, however, continued to assert the viability of their
clainms for inconvenience, fear of harm from contam nation, and
puni ti ve damages.

The district court heard argunents on the two notions for
summary judgnent on February 14, 1996. After hearing oral
argunent, the district court indicated on the record that, due to
the paucity of the plaintiffs’ evidentiary proffer, he was going to
grant the defendants’ notions in toto and dismss all remaining
cl ai ns. On February 23, 1996, the district court entered a
judgnent dismssing the plaintiffs’ remaining clains. Plaintiffs
tinmely appeal the district court’s judgnent.

Di scussi on



“[T] he party noving for summary judgnent nust denonstrate the
absence of a genuine issue of material fact, but need not negate
the el enents of the nonnovant’s case.” Little v. Liquid Air Corp.
37 F.3d 1069, 1075 (5th Cr. 1994) (enphasis in original)
(citations omtted) (internal quotation marks omtted). Once the
novant has net this burden, the burden shifts to the nonnovant to
go beyond the pleadings and designate, by conpetent sumary
j udgnent evi dence, specific facts which denonstrate genuine triable
I ssues. Celotex Corp. v. Catrett, 106 S C. 2548, 2553-2554

(1986) . The nonnovant’s burden “is not satisfied with sone
met aphysical doubt as to the material facts, by conclusory
al | egations, by unsubstanti ated assertions, or by only a scintilla
of evidence.” Little, 37 F.3d at 1075 (citations omtted)
(internal quotation marks omtted). In reviewwng a district
court’s grant of sunmary judgnent we consider the record de novo.
Wttorf v. Shell Gl Co., 37 F.3d 1151, 1154 (5th Cr. 1994). The
district court’s application of Louisiana |aw, which governs this
case, is also subject to de novo review Salve Regina Coll ege v.
Russel |, 111 S.C. 1217 (1991).

Plaintiffs challenge the district court’s ruling that they
have not presented any evidence which would support an award of
punitive damages. Civil Code article 2315.3 provides for the award
of exenplary damages “if it is proved that plaintiff’s injuries

were caused by the defendant’s wanton or reckless disregard for



public safety.” Plaintiffs have conpletely failed to point to any
fact or circunstance indicating that Dow acted with “wanton or
reckl ess disregard for public safety.” On the contrary, the record
indicates that quite the opposite is true. Conpare Landry v.
Uni royal Chem cal Co., Inc., 94-1274 (La.App. 1 Cr. 3/3/95), 653
So.2d 1199, wit denied, 95-1381 (La. 9/15/95), 660 So.2d 461,
Lasha v. Adin Corp., 91-459 (La.App.3 CGr. 3/2/94), 634 So.2d 1354;
Fuselier v. Anmoco Production Co., 607 So.2d 1044 (La.App.3 Cr.
1992). For this reason, plaintiffs’ argunent fails.

Plaintiffs next argue that once the district court dism ssed
the punitive damages claim it should have then renmanded the
remai ning state lawclains to state court. Plaintiffs, correctly,
do not contend that original renoval jurisdiction was | acking;
rat her, they argue that once the punitive damages cl ai mwas renoved
from the damages calculation their conbined clainms totaled |ess
than the jurisdictional anmount, rendering the district court’s
continued exercise of diversity jurisdiction nugatory. Thi s
contention is specious. Once the punitive danmages claim was
dism ssed, the district court enjoyed supplenental jurisdiction
over the remaining state |aw clains. 28 U.S.C § 1367. The
district court’s decisionto retain and adjudi cate these cl ai ns was
fully wwthin his discretion. Eastus v. Blue Bell Creaneries, 97
F.3d 100 (5th Cr. 1996); Hubbard v. Blue Cross & Blue Shield

Ass’'n, 42 F.3d 942 (5th Gr. 1995); John G and Marie Stella



Kennedy Menorial Foundation v. Mauro, 21 F.3d 667 (5th Cr. 1994).

Plaintiffs claimthat a genuine issue of nmaterial fact exists
regardi ng whet her Peoples’ cut off the area water supply after the
spill. O the six affidavits submtted by plaintiffs, only that of
Jones suggests that this occurred. Even Jones’ affidavit, however,
does not expressly relate who shut off her water (or where it was
shut off), nor does she aver specific facts denonstrating the
al | eged causal nexus between the spill and any cessation of water
servi ce. A plenary review of the affidavits submtted by both
pl aintiffs and def endants and Peopl es’ docunent ary evi dence show ng
its continuing operation after the spill |eads us to the concl usion
that the plaintiffs have presented at nost only a “scintilla” of
evi dence that Donal dsonville’s (or Napoleonville’ s) water service

was ever interrupted, nuch less that it was interrupted due to the

spill. Counsel for Jones plaintiffs admtted to the court at the
summary judgnent hearing “l have to concede that we cannot prove
that the water was shut off at Peoples’.” Jones’ concl usory

affidavit avernment —which is essentially contradicted by her prior
deposi tion t esti nony, W t hout any expl anati on for t he
contradiction—s insufficient to overcone Dow s notion on this
i ssue.

Plaintiffs further argue that even if, as the evidence
indicates, the plaintiffs opted to cut off their own water service,

they are nonetheless entitled to general damages for the resulting



i nconveni ence. W conclude that this claimis barred because under
the facts of this case Louisiana |law affords these plaintiffs no
remedy for their alleged injuries.

Under Louisiana law, a plaintiff can recover on a claim of
i nconveni ence only if the i nconvenience rises to the | evel of being
excessive. |Irby v. Panama |Ice Co., 184 La. 1082, 168 So. 306, 309
(1936) (inconveni ence nust be “excessive and unreasonable”). See
al so Hero Lands Co. v. Texaco, Inc., 310 So.2d 93 (La. 1975). To
determ ne whether an inconvenience is excessive, a court is to
enploy an objective standard which neasures whether the
i nconveni ence woul d produce actual disconfort and annoyance to an
average person of ordinary sensibilities. See McCGee v. Yazoo &
Mss. RR, 106 La. 121, 19 So.2d 21, 25 (1944); Wods v.
Tuberville, 168 So.2d 915 (La. App. 2d Gr. 1964). If the
i nconveni ence i s not excessive under the circunstances, thereis no
relief; it is a nmere inconvenience. See Constance v. State of
Loui si ana, 626 So.2d 1151 (La. 1993), cert. denied, 114 S.C. 2706
(1994); State Through DOTD v. Chanbers Inv. Co., 595 So. 2d 598 ( La.
1992) .

Appl ying the above objective standard to the facts and
circunstances of the present case, we conclude that the only
i nconvenience to the plaintiffs shown by the sunmary judgnent
evi dence does not rise to the | evel of excessiveness. There was no

per chl or oet hyl ene detectabl e i n Bayou Laf ourche (the source of the



plaintiffs water) and the level of perchloroethylene in the
M ssissippi Rver was far less than the safe drinking water
standard for perchloroethylene. Local nedia reported that there
was no risk of harmfromthe spill to the downriver popul ati on, and
wat er service was never cut off.

Finally, we turn to plaintiffs’ clains for reinbursenent of
the price of bottled water allegedly purchased due to fear arising
fromthe spill. This claim seeks conpensation for an economc
| oss, yet it is wholly unrelated to any physical injury to person
or property and is wholly caused by plaintiffs’ nental state of
fear. The policy considerations underlying our decision in Neesom
v. Tri Hawk Int’I, 985 F.2d 208 (5th Cr. 1993), dictate rejection
of this claim as well as of the inconvenience claim As we stated
in Nesom “[t]o sanction the theory of recovery argued here, would
open the door to thousands of plaintiffs who claimthat they have
suffered damages caused by fear of possible exposure to sone
dangerous substance or another wthout even proof of actual
exposure to that danger.” Nesom 985 F.2d at 211. See PPG
| ndustries, Inc. v. Bean Dredgi ng, 447 So.2d 1058, 1061 (La. 1984)
(citation omtted) (internal quotation marks omtted) (tortfeasor
shoul d not be responsi ble for econom ¢ damages when “i nposition of
responsibility on the tortfeasor for such damages could create
liability in an indeterm nate anount for an indetermnate tine to

an indetermnate class”). D smssal would also be in accordance
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Wi th Louisiana's policy “against conpensation for purely economc
loss not the result of either bodily harm to the claimnt or
physical injury to property in which claimnt has a proprietary
interest.” Geat Southwest Fire Ins. Co. v. CNA Ins. Conpanies,
557 So.2d 996, 970 (La. 1990). See also Comunity Coffee Conpany,
Inc. v. Tri-Parish Construction & Materials, Inc., 490 So.2d 1109
(La.App.1 Cir. 1986).

Wth the foregoing policy considerations in mnd, we turn to
the question of Dows duty to the plaintiffs. I n Loui si ana,
“[d]uty-risk analysis is still the usual nethod by which a court
shoul d determ ne which risks are conpensable and which are not.”
Roberts v. Benoit, 605 So.2d 1032, 1057 (La. 1991) (on rehearing).
This analysis to sone extent conflates the traditional tort |aw
el ements of duty and proxi mate cause by asking if the scope of the
defendant’s duty includes the particular risk of injury and nature
of the |oss suffered by plaintiff. Mt v. HIIl, 505 So.2d 1120,
1122 (La. 1987). See also Pitre v. Opel ousas Ceneral Hosp., 530
So.2d 1151, 1155 (La. 1988). The duty-risk approach arises out of
arealization that “[r]ul es of conduct are designed to protect sone
persons under sonme circunstances against sone risks” and that
“Iplolicy considerations determne the reach of the rule.” PPG
| ndustries, 447 So.2d at 1061. This duty-risk inquiry, while cast
as a question of law, is nevertheless a case-by-case inquiry

dependent upon the particular circunstances presented. Roberts,
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605 So.2d at 1055.

In this case, we conclude that the risk that the plaintiffs
woul d voluntarily shut off their own water supply and buy bottl ed
water in response to news reports of this chem cal spill does not
fall wthin the scope of Dow s duty when the plaintiffs in fact
faced no risk of physical harm and encountered no circunstances
whi ch woul d cause a reasonable person to fear such a risk. e
reach this conclusion in reliance upon policy considerations
articulated by the Louisiana Suprene Court and reflected in our
opi nion in Nesom (applying Louisiana | aw) regarding the all owabl e
scope of recovery for economc damages in the absence of
acconpanying injury to person or property. Nesom 985 F.2d at 211
Sout hwest, 557 So.2d at 970; PPG Industries, 447 So.2d at 1061-
1062. “Because the list of possible victinse and the extent of
econom ¢ damages mght be expanded indefinitely, the court
necessarily makes a policy decision on the limtation of recovery
of damages.” PPG I ndustries, 447 So.2d at 1061-1062. The
plaintiffs’ clains for rei nbursenent fail

For these reasons, the judgnent of the district court is

AFFI RVED.
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