IN THE UNI TED STATES COURT OF APPEALS
FOR THE FI FTH Cl RCU T

No. 96-30321
(Summary Cal endar)

CAROL WASHI NGTON, I nd., and on behal f of the class
she represents. 5639 Benni ngton Ave., Baton Rouge,
Loui si ana 70808,

Pl ai ntiff-Appellant,
vVer sus
LOUI SI ANA LOTTERY

CORPORATI QN, ET AL.,

Def endant s- Appel | ees.

Appeal fromthe United States District Court
For the Mddle District of Louisiana
(93-CVv-1124)

Cct ober 21, 1996

Bef ore H G3 NBOTHAM W ENER, and BENAVIDES, Circuit Judges:
PER CURI AM *

This is an appeal by Pl aintiff-Appellant Carol WAashi ngton from
the district court’s order granting summary j udgnent agai nst her on
enpl oynent discrimnation clains brought under 42 U S C

88 1981(a), 1983, 1985(3), and 2000e (Title VII). As Washington

Pursuant to Local Rule 47.5, the court has determ ned that
this opinion should not be published and is not precedent except
under the Ilimted circunstances set forth in Local Rule 47.5. 4.



failed to plead and denonstrate the existence of a viable cause of

action under any of those statutes, we affirm

I
FACTS AND PROCEEDI NGS

As this appeal can be resol ved purely on | egal and procedur al
grounds, the facts wunderlying Wshington’s claim are not
particularly relevant. Washington is a black forner enployee of
Def endant - Appel | ee Loui si ana Lottery Corporation (the Lottery), who
was hired in 1991 as an admnistrative assistant in the public
relations departnment. Washington’s stint in that departnent was
short-1ived, however, because personality cl ashes qui ckly devel oped
bet ween her and the departnent head, Kerry Pourciau, who also is
bl ack. Pourciau notified Lottery officials that he was
di ssatisfied with Washi ngt on and request ed that she be renoved from
the public relations departnent.

Washi ngton was transferred to a new position in February 1992.
Kei th Shuford, the director of human resources, decided that the
human resources and finance departnents coul d use sone extra hel p,
so he created a new position for Washington as admnistrative
assi stant to both departnents. The foll ow ng autum, Shuford asked
Washi ngton to prepare a set of witten job descriptions for the
various positions at the Lottery. In the course of doing so,
Washi ngton revi ewed the existing grade | evels and sal ary scal es of
all Lottery enpl oyees and cane to the conclusion that black Lottery
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enpl oyees were paid less than their white co-workers.

The events that followed are unclear, but we adopt
Washi ngton’s version for the purposes of reviewng the district
court’s entry of summary judgnent.!? In early Decenber, 1992,
Washi ngton conpleted her task of preparing the Lottery |ob
descriptions. Then, on Decenber 17, she and several other bl ack
enpl oyees net with Lottery officials to express concerns about the
treatnment of mnority enpl oyees. Although WAashi ngton was not the
person who requested the neeting, she presented a nenorandum to
everyone present in which she detailed the Lottery’s conpensation
figures and argued that mnorities were underpaid. That afternoon,
Washi ngton net with one of the Lottery officials, who assured her
that no retribution would be forthcomng and told her that the
Lottery officials would try to open |lines of communi cati on between
enpl oyees and upper nmanagenent.

On January 4, 1993, Shuford infornmed Washi ngton that the new
position he had created for her was no | onger necessary because the
human resources and finance departnents did not have enough work to
keep her busy. Shuford offered Washington a clerk position in the
distribution center, promsing that she would retain her current
classification and salary even though the Lottery classifies the
clerk position at a | ower pay grade. Washington refused the offer,

and her enploynent was term nated the foll ow ng day.

1 See Gahamv. Anbco Gl Co., 21 F.3d 643, 648 n.2 (5th Cir.
1994); Teply v. Mbil Gl Corp., 859 F.2d 375, 377 (5th Gr. 1988).
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Washi ngton believes that the Lottery fired her in retaliation
for expressing her belief that black Lottery enployees are paid
less than their white coll eagues. She therefore filed this
enpl oynent discrimnation suit against the Lottery and the
i ndi vi dual co-Def endant s- Appel | ees Bonni e Fussell, Ken Brickman,
Randy Davis, OGwen Hamlton, Daniel Kane, Keith Shuford, Karen
Fournet, and Gerry Roy (collectively, the Enpl oyees).

Washington alleged in her pleadings that the defendants
violated Title VII, § 1981, and § 1983 by failing to pronote her,
and eventually firing her, based on her race. She also alleged,
pursuant to 8 1983, that the defendants violated her First
Amendnent right to freedom of speech by firing her in retaliation
for expressing her belief that the treatnent of black Lottery
enpl oyees was inferior to the treatnent of white enployees.
Finally, she all eged, under 8 1985, that the Enpl oyees conspired to
violate her First Amendnent right to freedom of speech.

The district court granted sunmary judgnent for the defendants

on each of Washington's clai ns. It rejected Washington's first
claim -- that she was denied pronotional opportunities and was
|ater term nated based on her race -- because she failed to

establish a prima facie case of discrimnation.? Wshington does

2 Wth respect to her claim for discrimnatory failure to
pronote, Washington failed to offer evidence that she had been
denied a pronmotion that was awarded to soneone outside her
protected class. Further, wth respect to her discrimnatory
termnation claim Wshington failed to offer evidence that the
Lottery had filled her former position at all.
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not take issue on appeal with the district court’s dismssal of
that claim

The district court also rejected Washington's clains for
retaliatory discharge under 8§ 1983 and for conspiracy under 8§ 1985
because neither the Lottery, which is a state agency, nor the
Enpl oyees while acting in their official capacities, are “persons”
agai nst whom recovery is available under 8§ 1983 or § 1985.
Washi ngt on now appeals only the district court’s dismssal of her
8§ 1983 retaliation and § 1985 conspiracy clains.?

I
ANALYSI S

A STANDARD OF REVI EW

W review summary judgnents de novo, applying the sane
standard as the district court.* Summary judgnent is proper if the
pl eadi ngs and the summary judgnment record show that there is no
genui ne issue as to any material fact and that the noving party is
entitled to judgnent as a matter of law.® A dispute about a

material fact is “genuine” if the evidence is such that a

3 See Matter of Texas Mortgage Servs. Corp., 761 F.2d 1068,
1073 (5th Gr. 1985) (holding that issues not raised on appeal in
the brief of the Appellant are considered waived and cannot be
noticed or entertained by the Court of Appeals).

4 Waltman v. International Paper Co., 875 F.2d 468, 474 (5th
Cr. 1989).

> See Fed. R Civ. P. 56(c); Celotex Corp. v. Catrett, 477
U S 317, 106 S.C. 2545, 91 L.Ed.2d 265 (1986).
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reasonable jury could return a verdict for the nonnoving party.?®
In making our determnation, we nust draw all justifiable

i nferences in favor of the nonnoving party.”’

B. THE RETALI ATI ON CLAI M

1. Title VII and 8§ 1981

At the district court |evel, Washington failed to allege a

retaliation claimagainst the defendants under either Title VIl or

8§ 1981. | nstead, her conplaint cited Title VII| and §8 1981 only

Wth respect to the Lottery’s alleged discrimnationin failingto

pronote her and |l ater term nating her enploynent. WAshi ngton does
not appeal the district court’s dismssal of these discrimnatory
acts clains; instead, on appeal, Washington attenpts to argue the
applicability of Title VI and § 1981, in addition to 8§ 1983, in

the context of her retaliation claim As WAshi ngton cannot assert

a newclaimfor the first tinme on appeal, we need not consider the
possible nerits of her argunent.® Having thus inplicitly waived
retaliation under Title VII and § 1981, Washington's retaliation

claimnmnust either stand or fall in the context of § 1983 al one.

6 Anderson v. Liberty Lobby, Inc., 477 U S. 242, 248, 106
S.Ct. 2505, 2510, 91 L.Ed.2d 202 (1986).

" Anderson, 477 U.S. at 255, 106 S.C. at 2513.

8 See Savers Federal Sav. & Loan Ass'n v. Reetz, 888 F.2d
1497, 1501 (5th Gr. 1989); MDonald v. Board of M ssissippi Levee
Commirs, 832 F.2d 901, 909 (5th G r. 1987).
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2. Section 1983

Washi ngton concedes that the Lottery is not a “person” for
purposes of ascribing liability under § 1983.° | nst ead, she
focuses her argunent on t he Enpl oyees, whomshe insists she sued in
both their official and individual capacities. Her insistence to
the contrary notw t hstandi ng, we are convinced fromour reviewthat
Washi ngt on never sued t he Enpl oyees in their individual capacities.
Washington fails to identify, and we are unable to | ocate on our
own, any indication in the record that she sued the Enployees in
their individual capacities. In fact, the defendants noted in
their notion for summary judgnent that they had been sued by
Washington only in their official capacities, which Wshington
confirmed in her response, “Plaintiff in the case before the Bar
has indeed filed her action against the corporate entity as well as
the nanmed individuals in their official capacities.” Wshington
went on to indicate repeatedly in her response to the defendants’
summary judgnent notion that she was seeking to establish liability
agai nst the Enployees only in their official capacities.!

We have not held expressly that a plaintiff’s conplaint nust

state or clearly indicate in precisely which capacity a public

° See WII v. Departnent of State Police, 491 U.S. 58, 109
S.Ct. 2304, 105 L.Ed.2d 45 (1989).

10 Menorandumin Support of Plaintiff’s Response in Qpposition
to Motion for Summary Judgnent at 9.

1 1d. at 9-10.



official is being sued; neverthel ess, Washi ngton cannot be heard to
declare in the district court that she has not sued the Enpl oyees
in their individual capacities and then, after she |oses at the
trial court level, state the exact opposite on appeal.
Washi ngton’s allegations against the Enployees are expressly
prem sed on their official activities as enpl oyees of the Lottery.
Therefore, recovery agai nst the Enpl oyees nust be in their official
capacities or not at all.?'?

Alternatively, Washington seeks to persuade us that she has
i ndeed stated a viable § 1983 cl ai m agai nst the Enpl oyees in their
official capacities because their actions do not entitle themto
qualified imunity. Washington m sunderstands the law. A public

official sued in his individual capacity is entitled to qualified

immunity from suit under 8 1983 unless it is shown by specific
allegations that the defendant violated clearly established
constitutional law. *® In contrast, a suit against a public official
in his official capacity is deenmed to be a suit against the
entity. As Washington concedes (and Suprene Court precedent

clearly dictates) that there is no basis for 8 1983 liability

12 See Harvey v. Blake, 913 F.2d 226 (5th Cr. 1990).

13 See, e.q9., Burns-Toole v. Byrne, 11 F.3d 1270, 1273 (5th
Cr.), cert. denied, --US --, 114 S.C. 2680, 129 L.Ed.2d 814
(1994); Saldana v. Garza, 684 F.2d 1159, 1162 (5th Cr. 1982),
cert. denied, 460 U.S. 1012, 103 S. Ct. 1253, 75 L. Ed. 2d 481 (1983).

14 Kentucky v. Graham 473 U.S. 159, 165, 105 S.Ct. 3099,
3105, 87 L.Ed.2d 114 (1985).




against the Lottery itself, there can be none agai nst its enpl oyees
in their official capacities.
D. THE CONSPI RACY CLAI M

Finally, regardl ess of whether sonme conbi nati on of the Lottery
and the Enployees in fact retaliated against Wshington, her
conspiracy claimis neritless. As the district court correctly
determ ned, neither the Lottery nor its Enpl oyees, while acting in
their official capacities, are “persons” under § 1985. Even if
that were not so, to state a conspiracy claim under § 1985,
Washi ngt on woul d have to show evi dence that a conspiracy existed.
As the termsuggests, a conspiracy requires the involvenent of two
or nore persons,? and as the enployees of an entity are not
considered to be “persons” separate fromsuch entity for conspiracy
pur poses, * Washington could not and has not stated a claim
cogni zabl e under § 1985.

1]
CONCLUSI ON

For the reasons set forth above, the summary judgnment granted

by the district court is

AFFI RVED.

15 See Hilliard v. Ferguson, 30 F. 3d 649, 652 (5th Cir. 1994);
Geen v. State Bar of Texas, 27 F.3d 1083, 1089 (5th Cr. 1994).

16 Hlljiard, 30 F.3d at 653.
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