IN THE UNI TED STATES COURT OF APPEALS
FOR THE FI FTH Cl RCU T

No. 96-30288
Summary Cal endar

UNI TED STATES OF AMERI CA
Pl ai ntiff-Appellee,

ver sus
THECDORE HATHEWAY

Def endant - Appel | ant.

Appeal fromthe United States District Court
for the Eastern District of Louisiana
USDC No. 96- CA- 305" A"

July 25, 1996
Before DAVIS, PARKER and DENNI'S, Circuit Judges.
PER CURI AM *

A nmovant for in forma pauperis (IFP) status on appeal nust

show that he is a pauper and that he will present a nonfrivol ous

i ssue on appeal. Carson v. Polley, 689 F.2d 562, 586 (5th G

1982). In the absence of a nonfrivol ous issue, the appeal wll
be dismssed. 5th Gr. R 42. 2.
Theodor e Hat heway, BOP No. 22100-034, challenges the factual

basi s supporting his guilty-plea conviction for using and

Pursuant to Local Rule 47.5, the court has determ ned
that this opinion should not be published and is not precedent
except under the limted circunstances set forth in Local Rule
47.5. 4.



No. 96-30288
-2 .

carrying a firearmin connection with a drug trafficking crinme in
violation of 18 U S.C. §8 924(c)(1). Hatheway contends that he

did not use any firearmas defined by Bailey v. United States,

116 S. C. 501 (1995), and requests that Bailey be applied to his
case to invalidate his conviction.

The record denonstrates that Hatheway did use firearns
within the context defined by Bailey, as he openly displayed the
guns in his safe during a drug transaction, such that they were
an “obvious and forceful presence.” |d. at 508. Hatheway does

not present a nonfrivolous issue for appeal. See Howard v. King,

707 F.2d 215, 219-20 (5th Gr. 1983). |IFP is DEN ED, and

Hat heway’ s appeal is DISM SSED as frivolous. See 5th Cr. 42.2.



