IN THE UNI TED STATES COURT OF APPEALS

FOR THE FI FTH Cl RCU T

No. 96-30235
Summary Cal endar

GOLDEN RULE | NSURANCE COMPANY,

Pl ai ntiff-Appellant-
Cr oss- Appel | ee,

VERSUS
DONALD B. STRAUSS,

Def endant - Appel | ee-
Cr oss- Appel | ant .

Appeal fromthe United States District Court
for the Eastern District of Louisiana
(93-CV-4067-1)

March 5, 1997
Before SM TH, DUHE, and BARKSDALE, Circuit Judges.

JERRY EE. SMTH, Circuit Judge:”’

Gol den Rul e Insurance Conpany (“CGolden Rule”) appeals the
denial of attorneys’ fees stemmng fromits successful claim of
material m srepresentation agai nst Donald Strauss. Strauss cross-

appeals, alleging that the district erred in finding that ol den

" Pursuant to 5THCR R 47.5, the court has determined that this opinion
shoul d not be published and i s not precedent except under thelinited circunstances
set forth in 5THCR R 47.5.4.



Rul e had sufficiently provenits material m srepresentation claim
W affirmwith respect to Strauss’s cross-appeal and reverse and

remand for an award of attorneys’ fees on the direct appeal.

l.

Gol den Rul e brought this action agai nst Donal d Strauss seeki ng
resci ssion of a permanent nedi cal insurance policy it had issued to
Strauss in February 1993. According to Golden Rule, Strauss
m srepresented his nmedi cal history on the enrol |l ment application by
indicating that, within the past ten years, he had not had any
i ndi cation, diagnosis, or treatnent of diabetes or sugar in the
urine or bl ood. In fact, Golden Rule alleged, Strauss had been
di agnosed with di abetes in 1986, was treated for the disorder, and
had di sclosed it on a 1989 application for a life insurance policy
Wi th another insurer. After an underwiting conmuni cator received
oral confirmation from Strauss that he had never been told that he
may be di abetic, Golden Rule issued the policy.

In June 1993, Strauss had a heart attack. During the course
of its investigation of Strauss’s clains relating to the heart
attack, Golden Rule discovered that he had m srepresented his
medi cal history on the insurance application, so it rescinded the
policy. Golden Rule filed the instant action seeking to have the
policy decl ared voi d.

After a two-day bench trial, the district court declared the
policy void, finding that Strauss had made a material m srepresen-
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tation on his application with the intent to msstate his true
medi cal history. The court refused, however, to award attorneys’

fees to &ol den Rul e.

1.

We review the district court’s conclusions of | aw de novo and
its factual findings for clear error. See Reich v. Lancaster,
55 F.3d 1034, 1044 (5th Gr. 1995). W will not re-weigh the
evidence nor disturb credibility inferences that the district court

is nore adept at considering at trial. See id.

L1l

On cross-appeal, Strauss argues that the district court erred
in finding that he nmade a nmaterial msrepresentation with the
intent to deceive. Under Louisiana law, an insurer seeking to
rescind an i nsurance contract nust prove (1) that the i nsured nade
a false statenent (2) with the intent to deceive and (3) that the
statenent materially affected the insurer’s decision to accept the
risk. See LA. Rev. STAT. ANN. 8§ 22:619B; Sigari v. Louisiana Health
Serv. & Indem Co., 580 So. 2d 953, 954 (La. App. 5th Gr. 1991);
Fagen v. National Hone Life Assurance Co., 473 So. 2d 918, 920 ( La.
App. 4th Gr. 1985). A msrepresentationis material if know edge
of the fact would have influenced the insurer in determning

whet her to assune the risk and issue the policy or to refund the



premum See Hoffpauir v. Tinme Ins. Co., 536 So. 2d 699, 703 (La.
App. 3d Cir. 1988).

Strauss first contends that he did not nmake a fal se statenent
by answering in the negative the question whether, within the past
ten years, he had had any indication, diagnosis, or treatnent of
di abetes or sugar in the urine or blood. Not wi t hst andi ng the
uncontroverted evidence that he had been di agnosed with di abetes in
1986, Strauss insists that he disclosed his diabetes in 1989 in an
application for life insurance with a separate i nsurer, that he had
been advised in 1991 to seek diet counseling because of his
el evated bl ood sugar, and that his statenment could not have been
fal se because he did not believe that he had di abetes at the tine
he conpleted the application. Whet her Strauss so believed is
i napposite to the application question; his response to the
gquestion was indeed fal se.

Strauss next argues that, because he m sunderstood the
question, he l|lacked the requisite intent to m sl ead. Strauss
contended in the district court that he understood the thrust of
the coverage application to be asking about inportant and non-
"mnor” nedical information. Because he construedSSal beit,
i ncorrectlySSthe application as such, Strauss suggests that he was
negligent, at nost, in responding to the di abetes question and thus
that his conduct fell short of the requisite intent.

The court may infer intent to deceive by | ooking either to the



surroundi ng circunstancesSSi ndicating the insured s know edge of
the falsity of the representation and the recognition of the
materiality of the representationSSor to the surrounding circum
stances that create a reasonabl e apprehension that he recogni zed
the materiality. See Hoffpauir, 536 So. 2d at 703. Strauss
admtted that had been told by an i nsurance agent, before applying
wth Golden Rule, that he would be unable to procure pernmanent
medi cal insurance because of his high blood sugar, and he conceded
that he was aware that he woul d have been deni ed i nsurance had he
di scl osed his conpl ete nedical history.

W are convinced that the district court, in determning
Strauss’s intent to deceive, properly considered Strauss’s
awar eness of the materiality of his msstatenent and his know edge
of the falsity of his msstatenent. Utimtely, the court’s
decision on intent was infornmed by its reasonable credibility
i nferences, which we will not disturb on appeal.

Finally, Strauss asserts that his msstatenent was not
material, as he did not believe that reporting a history of high
bl ood sugar woul d cause Golden Rule to deny his application. As a
prelimnary matter, we are not persuaded that Louisiana |aw

requires the insured to knowthat the m srepresented informationis

material, but only that the insurer denonstrate that the inform-



tion did materially affect the risks assuned by the insurer.! Even
assum ng arguendo that Louisiana |aw does so require, we believe
that Strauss’s own testinony, referenced above, sufficiently

denonstrates his awareness of the materiality of the information.

| V.

Under Louisiana |law, “the party against whom rescission is
grant ed because of fraud is |liable for danages and attorney fees.”
LA, CQv. CobE ANN. art. 1958 (West 1994). Fraud is a “m srepresenta-
tion or a suppression of the truth nade with the intention either
to obtain an unjust advantage for one party or to cause a |l oss or
i nconveni ence to the other.” LA, Gv. CooE ANN. art. 1953 (West
1994). To establish fraud, the contracting party must prove both
an intent to defraud or gain an unfair advantage and actual | oss or

danmage or a strong possibility thereof.?

! See, e.g., Sigari, 580 So. 2d at 954 (“Third, the insurer nust establish
that these m s-statenents materially affected the risk assuned by the i nsurer.”)
(enmphasi s added); Hoffpauir, 536 So. 2d at 703 (sane); Fagen, 473 So. 2d at 920
(sane).

2 See First Downtown Dev. v. Cinochowski, 613 So. 2d 671, 677 (La. App. 2d
Cir.), wit denied, 615 So. 2d 340 (1993); Transworld Drilling Co. v. Texas Ceneral
Resources, Inc., 604 So. 2d 586, 590 (La. App. 4th Cir.), wit denied, 608 So. 2d
174 (1992). There is sone confusionSSboth in Louisiana |law and in Golden Rule’s
bri ef SSregar di ng whet her potenti al | osses or danages are acti onabl e under Loui si ana
law. The confusion appears to stemfromthe Transworld court’s statenent that
“actual or potential |oss or damages” are sufficient to prove fraud. 604 So. 2d at
590. Transworld cites Wlson v. WIlson, 542 So. 2d 568, 572 (La. App. 1st Cir.
1989), for that proposition, but the citationis not entirely accurate. That is,
the Wl son court’s statenent on fraud danages expl ai ns that t he cl ai mant nmust show
| oss or damage or “the strong possibility thereof.” 1d. (enphasis added) (citing
Hoover v. M d-South Exploration Co., 479 So. 2d 551 (La. App. 1st Cir. 1985)).
Accordingly, WIson, not Transworld, appears to reflect the correct danmages
requi renent under Loui siana | aw.



Al t hough the district court found that Strauss had effected a
material m srepresentation on his application, it refused to award
attorneys’ fees, finding both that Strauss |acked the requisite
intent and that Golden Rule had failed to prove any actual damages
or a strong possibility thereof. As discussed above, the district
court found correctly that Strauss had nmade false statenents
regardi ng his nedical history, that he was then aware that he woul d
have been denied nedical insurance had he provided an accurate
medi cal history, and thus that he acted with intent to deceive.
The district court opined, however, that

it would be absurd to assune that a person who acquires

medi cal insurance does not intend to apply for benefits

t hereunder it and when he or she becones ill. However,

in the absence of evidence that an insured believes or

has reason to believe that nedical treatnent is inm nent,

an intent to defraud is lacking. Oherw se, fraudul ent

intent could be established nerely by showi ng that the

i nsured obtai ned a policy through the m srepresentation,

with anintent to deceive, of material informationin his

appl i cation, because an i nsurer could al ways denonstrate

that the insured would probably present a claimin the

future, when and if one arose.

We disagree that intent to defraud is to be construed so
narromy. Rather, the district court found that Strauss nade fal se
statenents with intent to deceive Golden Rule into issuing a
policy. \Whether Strauss intended, at the time that he conpleted
the application, to submt future clains for diabetes-related
di sorders or for bypass surgerySSthe malady for which he did in

fact submt a claintSis immterial; his actions constitute fraud

under Louisianalaw. See, e.g., Ballard s, Inc., v. North Am Land



Dev. Corp., 677 So. 2d 648, 648-49 (La. App. 2d G r. 1996).

Wth respect to the damages el enent, the district court found
that, because CGolden Rule had not nmade any paynents related to
Strauss’s nmedical clains, it suffered no actual |oss. Colden Rule
argues that the district court’s disposition conpels an insurer, in
order to preserve its ability to obtain attorneys’ fees upon
rescission, first to make paynents on a claimfor which it intends
to seek rescission and thereafter to sue for rescission. o
course, if the insurer prevails on the rescission claim the
insured may be ordered to neke restitution in the anount of the
paynments made by the insurer, thus returning to zero the insurer’s
“actual damages” from the fraud. The practical effect of the
district court’s rule thus would be to render virtually inpossible
the collection of attorneys’ fees under art. 1953.

As we have noted, under Louisiana law a fraud clai mant may
prove either actual danmages or the strong possibility thereof. See
Transworl d, 604 So. 2d at 590. W agree with Golden Rule that, at
the tinme of the fraud (i.e., at the time of its approval of
Strauss’s application), it had a strong possibility of damages, as
it was underwriting a fraudulently conceal ed riskSSthe increased
risk of Strauss’s di abetes or diabetic conplications. That CGol den
Rul e recognized this risk before it had nmade paynents and had
brought this rescission acti on does not negate the strong possibil -

ity of danmages that it suffered by insuring against conceal ed



risks. W conclude, therefore, that Golden Rule has established
fraud under art. 1953 and is entitled to attorneys’ fees under
art. 1958.

The judgnent is AFFIRVED in part and REVERSED and REMANDED i n

part for the determ nation of appropriate attorneys’ fees.



