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PER CURI AM !

This is a nost unusual case, to say the least, arising in part
out of the clainmed destruction by James A Norris, Jr., debtor in
an involuntary bankruptcy proceeding under Chapter 7, of
approxi mately $500,000 in currency. He appeals the order for

relief; an order requiring himto turnover the currency he clains

! Pursuant to Local Rule 47.5, the court has determ ned
that this opinion should not be published and is not precedent
except under the limted circunstances set forth in Local Rule
47.5. 4.



he destroyed; an order denying his notion for stay and for
appoi nt nent of expert w tnesses; and an order holding himin civil
contenpt for failing to conply with the turnover order. | t
appears, however, that Norris was released recently from
i ncarceration. W AFFI RM
| .

Norris fornmerly served as District Attorney for Quachita and
Mor ehouse Pari shes in Louisiana and was a nenber of the | aw firm of
Norris, Johnson & Placke. In re Norris, 183 B.R 437, 440 (Bankr.
WD. La. 1995). In md-June 1989, believing that his partners were
using partnership funds for personal purposes, and w thout prior
notification to them Norris wthdrew from the firm and, using
approxi mately $526,000 of the partnership’s funds on deposit in
various accounts at banks in Quachita Parish, paid off loans to the
partnership, extinguishing all of its long-termdebt, and paid to
hi msel f one-third of the remaining funds. He al so paid hinself
$10,000 for |aw books that he had brought into the partnership.
Shortly thereafter, Johnson, Placke, and the law firmfiled suit
against Norris in state court, seeking an accounting, restoration
of funds paid on partnership debts, and damages. |d. at 440.

In January 1994, Norris and his wife borrowed approxi mately
$150, 000 froma comrerci al | ender and nortgaged their home, which
previ ously had been unencunbered. I|d. at 441. And, during that

January and February, Norris nortgaged other property to secure



| oans of $300, 000 fromhis nmot her and $60, 000 fromhi s cousin. Id.
According to Norris, the purpose of the | oans was for renovati on of
his honme and to have funds available to post a cash bond if the
state court action was decided adversely. ld. at 442. Norris
deposited the | oan proceeds into a bank account but |ater w thdrew
them converted theminto currency ($100 bills), and placed themin
a safe deposit box. I1d. Norris maintained that he spent $5,000 to
$10, 000 of the nobney on living expenses. |d.

Followng a trial, the state court entered judgnent agai nst
Norris in Septenber 1994 for approxi nately $526, 000, plus interest,
less a credit of approximtely $144,000, representing Norris’
interest in the firm In addition, the state court awarded the
firm approxi mately $58, 000, awarded $30,000 each to Johnson and
Pl acke, and assessed Norris for costs and expert wtness fees.
Norris filed a devolutive appeal, but did not suspensively appeal
the judgnent; accordingly, it becanme final for purposes of
execution. |d. at 440.

After the state court judgnment was rendered, Norris prepaid 12
or 13 nonthly paynents on his hone nortgage (approximtely
$18,000), with the next paynent not due until approxinmately a year
|ater -- Cctober 1995. 1d. at 444. Also in October 1994, Norris
borrowed anot her $40,000 from his nother and anot her $40, 000 from
his cousin, and paid $60,000 to the Internal Revenue Service, as

well as taxes owed to the State of Loui siana. | d. He al so



purchased an autonobile for his wife to replace her damaged
vehi cl e, and had extensive renovations perfornmed on his residence.
| d.

At a state court judgnent debtor exam nation in Decenber 1994,
when asked about the currency in the safe deposit box, Norris
testified that he had “spent” it. And, when asked what the cash
was spent on, he testified that he could “[g]o back and | ook at
records” and provide nore detail on “exactly what |’ve done with
what nonies”. 1d.

I n January 1995, Johnson, Placke and the law firminitiated
i nvol unt ary bankruptcy proceedi ngs agai nst Norris. That April, the
trustee filed a notion for turnover of the $490,000 to $500, 000 in
currency fornerly in the safe deposit box.

At a deposition that May, Norris testified that he used the
term “spent” at the Decenber 1994 judgnent debtor exam nation to
convey that the noney was “gone”, “burned”. | d. According to
Norris, after learning of the state court judgnent, he went to the
bank and renoved the currency fromthe safe deposit box, placed it
in his briefcase, and took it hone; l|ater that weekend, he
saturated the currency with gasoline and burned it in a trash
barrel outside his hone. 1d. at 442-43.

Followng a trial in May 1995 on the involuntary petition and
the turnover notion, the bankruptcy court entered an order for

relief and granted the notion. Inre Norris, 183 B.R at 437. And



that June, the trustee noved for sanctions and to hold Norris in
civil contenpt for failing to conply with the turnover order. A
week before the schedul ed 21 July hearing, Norris sought a stay of
all proceedings until the state court litigation appeals were
exhausted. Inre Norris, 192 B.R 863, 866 (Bankr. WD. La. 1995).
And, prior to the taking of evidence at the hearing, Norris filed
another notion, seeking a jury trial; appointnent of counsel;
appoi nt nent of experts to analyze the barrel in which the currency
allegedly was burned; to dismss the contenpt proceedings as
violative of his grant of immunity, for failure to conply wth
F. R B. P. 9020, and because of a conflict of interest on the part of
the trustee; and a continuance for lack of sufficient tine to
prepare. |d.

On 21 July, the bankruptcy court conducted a hearing on the
contenpt notion and Norris’ notions; Norris appeared wthout
counsel . The bankruptcy court entered an order denying Norris’
nmotion for stay and for appoi ntnent of experts. |d. at 876. The
portion of the order dealing with the trustee’s contenpt notion and
Norris’ notion for a jury trial, for appointnent of counsel, and
for dismssal was styled as a report and recomendation to the
district court. | d. Norris objected to the report and
recomendation, and appealed the order concerning relief and

t ur nover. The district court affirmed the bankruptcy court’s



relief and turnover orders and accepted its recommendation
regardi ng contenpt and the deni al of other relief sought by Norris.

Foll ow ng oral argunent in this court, and by order dated 19
March 1997, the district court ordered that Norris be released
i medi ately, based upon the United States deciding to pursue
crimnal proceedings against him The order provided that the
rel ease was so that Norris “can assist his counsel in the crim nal
charges against him”

1.

Norris chall enges the entry of the order for relief on grounds
that the debts owed to the petitioning creditors were subject to a
bona fide dispute, and that the petitioning creditors failed to
prove that he was not generally paying his debts as they becane
due. He contests the turnover order, claimng that the bankruptcy
court finding that he did not burn the currency is clearly
erroneous. Finally, he challenges the contenpt order on nunerous
grounds, including denial of counsel, of expert wtness fees, and
of a jury trial; the bankruptcy court’s lack of contenpt power;
failure to conply with the notice requirenents of F.R B.P. 9020;
and an alleged conflict of interest on the part of the trustee.

A

| nvol untary bankruptcy proceedi ngs are governed by 11 U S. C

8§ 303. If the debtor has 12 or nore creditors, the petition nust

be filed by



three or nore entities, each of which is

ei ther a hol der of a clai magai nst such person

that is not contingent as to liability or the

subject of a bona fide dispute, or an

i ndenture trustee representing such a hol der,

i f such cl ai rs aggregate at | east $10, 000 nore

than the value of any lien on property of the

debtor securing such clains held by the

hol ders of such cl ai ns.
11 U.S.C. 8 303(b)(1). If the debtor has fewer than 12 creditors,
excluding enployees, insiders, and transferees of voidable
transfers, the petition nmay be brought by “one or nore of such
hol ders that hold in the aggregate at |east $10,000 of such
claims”. 11 U.S.C. 8§ 303(b)(2).

If the petition for involuntary relief is contested, the

Bankruptcy Code provides, in pertinent part, that the bankruptcy
court

shal | order relief against the debtor ... only
if

(1) the debtor is generally not paying
such debtor’s debts as such debts becone due

unl ess such debts are the subject of a bona
fide dispute ....

11 U S.C § 303(h)(1).

We review the bankruptcy court’s findings of fact under the
clearly erroneous standard, and its conclusions of |aw de novo.
F.R B.P. 8013; Subway Equip. Leasing Corp. v. Sins (Matter of
Sinms), 994 F.2d 210, 217 (5th Gr. 1993), cert. denied, 510 U. S

1049 (1994).



The bankruptcy court required the petitioning creditors to
satisfy the requirenents of 8§ 303 (debtor generally not paying
debts as they beconme due and debts not subject to bona fide
di spute) by a preponderance of the evidence. In re Norris, 183
B.R at 449. dCting Gogan v. Garner, 498 U S. 279 (1991), Norris
contends that the clear and convincing standard shoul d have been
used.

In G ogan, the Court stated that, “[b] ecause the
pr eponder ance- of -t he- evi dence standard results in a roughly equal
allocation of the risk of error between litigants, we presune that
this standard is applicable in civil actions between private
litigants unless particularly inportant individual interests or
rights are at stake.” |1d. at 286 (internal quotation marks and
citations omtted). The Court concluded that the preponderance of
the evidence standard applied to proof of 11 US C. 8§ 523's
di scharge exceptions (including the fraud exception), stating that
it was unpersuaded that a debtor had an interest in discharge
sufficient to require a heightened standard of proof or that the
clear and convincing standard was necessary to effectuate the
“fresh start” policy of the Bankruptcy Code. |Id.

Although it is true that involuntary bankruptcy has been
described as an “extrene” renedy, e.g., Inre Cates, 62 B.R 179,
180 (Bankr. S.D. Tex. 1986), we do not consider the severity of the

remedy to warrant the i nposition of a clear and convi nci ng standard



of proof for satisfaction of the requirenents of 8 303. A debtor
may recover costs, attorney’s fees, and damages agai nst petitioning
creditors if an involuntary case i s dism ssed and the petition was
filed in bad faith, see 11 U. S.C. § 303(i). Accordingly, thereis
no need to create an exception to the general preponderance
st andar d.
2.

Norris stipulated that each of the petitioning creditors held
a claim of at |east $5,000 nore than the value of any lien on
property of the debtor securing such claim thus satisfying 8§
303(b)(1)’s requirenent that the aggregate unsecured clains of the
petitioning creditors exceed $10,000. 1In re Norris, 183 B.R at
450. And, he does not chal l enge t he bankruptcy court’s ruling that
the creditors’ clains were not contingent as to liability, as
required by 8 303(b)(1). 1d. at 451. He contends, however, that
the debts of the petitioning creditors were subject to bona fide
di sputes, which disqualifiedthemas petitioning creditors pursuant
to 8 303(b)(1), and precluded their debts frombeing considered in
determ ni ng whet her he was generally not paying his debts as they
becanme due, pursuant to 8 303(h)(1). Norris maintains also that
t he bankruptcy court erred by excludi ng expert testinony regarding
the existence of a bona fide dispute and by holding that a debt
based on an executory judgnent is not subject to a bona fide

di sput e.



a.

Norris contends that, even though his debts to the petitioning
creditors were based on a judgnent entered by the state tria
court, those debts were subject to bona fide disputes. In Matter
of Sinms, our court adopted an objective standard for making this
determ nati on. “Under that objective standard, the bankruptcy
court nmust determ ne whether there is an objective basis for either
a factual or a legal dispute as to the validity of the debt.” 994
F.2d at 220 (quoting In re Rinell, 946 F.2d 1363, 1365 (8th G r.
1991), cert. denied, 504 U S 941 (1992)). W also adopted the
Eighth Grcuit’s nethodol ogy for applying the standard:

The petitioning creditor mnust establish a

prima facie case that no bona fide dispute
exists. Once this is done, the burden shifts

to t he debt or to pr esent evi dence
denonstrating that a bona fide dispute does
exi st. Because the standard is objective,

neither the debtor’s subjective intent nor his
subjective belief is sufficient to neet this
burden. The court’s objective is to ascertain
whet her a dispute that is bona fide exists;
the court is not to actually resolve the
di sput e. This does not nean that the
bankruptcy court is totally prohibited from
addressing the legal nerits of the alleged
di spute; indeed, the bankruptcy court may be
required to conduct a limted analysis of the
| egal issues in order to ascertain whether an
obj ective | egal basis for the dispute exists.
Finally, because the determnation as to

whether a dispute is bona fide wll often
depend ... upon an assessnent of w tnesses’
credibilities and ot her factual
consi derati ons, t he bankr upt cy court’s

determnation in this regard is a factua
finding that may be overturned on appeal only
if it is clearly erroneous.

- 10 -



|d. (brackets omtted; quoting Rinell, 946 F.2d at 1365).

The bankruptcy court reviewed the cases dealing with clains
based on final judgnents, and decided to join the overwhel m ng
majority of other courts that have found that such clains are not
subject to a bona fide dispute. Inre Norris, 183 B.R at 453-54.
See, e.g., Inre Everett, 178 B.R 132, 140 (Bankr. N. D. Onhi o 1994)
(unappeal ed, unstayed final judgnents not subject to bona fide
dispute); Inre Smth, 123 B.R 423, 425 (Bankr. MD. Fla. 1990)
(cl ai mbased on judgnent not subject of bona fide dispute), aff’d,
129 B.R 262 (MD. Fla. 1991); In re Raymark Industries, Inc., 99
B.R 298, 300 (Bankr. E.D. Pa. 1989) (unstayed judgnent not subj ect
to bona fide dispute); In re Drexler, 56 B.R 960, 967 (Bankr.
S.D.N. Y. 1986) (claimbased upon unstayed judgnent as to which an
appeal has been taken by debtor is not the subject of a bona fide
di spute).

Norris relies on Inre Prisuta, 121 B.R 474 (Bankr. WD. Pa.
1990). Although the Prisuta court recognized that In re Drexler
was the |eading case on the issue, it distinguished Drexler and
created an exception because, “[t]o hold otherw se would, in
certain instances, enable creditors to wuse the threat of
i nvol untary bankruptcy as a weapon to coerce a debtor to satisfy a
j udgnent even when substantial questions nmay remai n concerning the
liability of the debtor.” Prisuta, 121 B.R at 476. But, in

Prisuta, the clains were based on a default judgnent and a

- 11 -



confession of judgnent; and, unlike here, no evidentiary hearings
were held prior to entry of the judgnents. 1d. at 475, 476.

In sum we hold that the unstayed final judgnent against
Norris was not subject to a bona fide dispute for purposes of 11
US C 8§ 303(b)(1) and 303(h)(1). To hold otherwi se would require
t he bankruptcy court to reviewthe state court judgnment in order to
predict Norris’ chance of success on appeal (which would be
particularly troubling in that a state court judgnent is at issue),
and woul d underm ne the objective standard adopted in Sins. (W
note that, although the existence of a bona fide dispute nust be
determ ned as of the date the petition was filed, cf. Mtter of
Sins, 994 F.2d at 222 (determ nation of whether debtor generally
not paying debts as they becone due nust be nade as of date of
filing of petition), the state court judgnent against Norris was
affirmed by the Louisiana Court of Appeal, and the Louisiana

Suprene Court denied Norris’ wit application. Johnson & Pl acke v.

Norris, 666 So. 2d 1098 (La. 1996).)
b.

Norris contends that the bankruptcy court erred by refusing to
admt into evidence the depositions of two expert w tnesses who
opined that the state court judgnent would be reversed or
substantially nodified on appeal because of errors of |aw. Because
t he bankruptcy court was not required to predict Norris’ chance of

success on appeal , expert testinony on that subject was irrel evant.

- 12 -



3.

Norris maintains that the bankruptcy court erred by hol ding
that he was not generally paying his debts as they becane due. 1In
support, he asserted that the only unpaid debts as of the
involuntary petition filing were those of the petitioning
creditors, which he clains erroneously were subject to a bona fide
di sput e. Restated, the petitioning creditors’ debts can be
consi dered under 8 303(h)(1) in making the “generally not paying”
determ nation

The Bankruptcy Code does not define the term “generally not
payi ng”, thus |eaving the scope and neaning of that termto the
courts. See 2 ColLIER ON BankrupTcy § 303. 14[1][b], at 303-78 (15th
ed. rev. 1996). The determ nation of whether a debtor is generally
payi ng his debts nust be nmade as of the date the petitionis filed.
Matter of Sinms, 994 F.2d at 222. Accordingly, post-petition
paynments of debts that were due as of the filing date may not be
consi dered; nor do we consider debts which have not then becone
due.

InInre All Media Properties, Inc., 5 B.R 126 (Bankr. S.D.
Tex. 1980), aff’'d, 646 F.2d 193 (5th G r. 1981), one of the first
cases to interpret the Code’'s provisions for involuntary
proceedi ngs, the bankruptcy court stated that the court should
consi der “both the anount of the debt not bei ng paid and t he nunber

of creditors not being paid” in determning whether a debtor’s

- 18 -



failure to pay is “general”. 5 B.R at 142. The court stated
further that

general ly not paying debts includes regularly
m ssing a significant nunber of paynents to
creditors or regularly m ssing paynents which
are significant in anount in relation to the

size of the debtor’s operation. Where the
debtor has few creditors the nunber which wll
be significant will be fewer than where the

debtor has a | arge nunber of creditors. Al so,
the amount of the debts not being paid is

inportant. |If the anmobunts of m ssed paynents
are not substantial in conparison to the
magni t ude of t he debtor’s operation

involuntary relief would be inproper.
5 B.R at 143.

CoLLIER ON BANkRuPTCY describes the “generally not paying”
standard as calling for “a broad definition rather than a
mechani cal test.” 2 COLLIER ON BaANkrRuUPTCY, 9§ 303.14[1], at 303-78
(15th ed. rev. 1996). Numer ous factors have been considered by
courts in determ ni ng whether a debtor is paying his debts as they
becone due, including: whether the debtor is conducting his
financial affairs in a manner inconsistent with good faith and
outside the ordinary course of business; the debtor’s overall
paynment activity and paynent practices; the anmount of the debtor’s
debts conpared to the anobunt of the debtor’s yearly inconme; and the
fact that insiders deferred paynent on account of |oans payable to
them See 2 ColLIER ON BANKRUPTCY § 303.14[1][b], at 303-80, 303-81

(15th ed. rev. 1996), and cases cited therein.



At the trial on the involuntary petition, Norris testified
that his only significant creditors as of the filing date were (1)
the petitioning creditors; (2) his nother; (3) his cousin; and (4)
the nortgage conpany. Pursuant to a joint pretrial stipulation
Norris had ongoing recurring bills related to his | aw practice and
househol d obl i gati ons.

Norris testified that, on the filing date, he had not repaid
any principal to his cousin, and that he had paid his nother
$6, 600, but was unsure whether she applied it to principal or
interest. He had previously stipulated, however, that he had paid
only interest on the clains of his nother and his cousin, and had
paid nothing on those debts during the six nonths preceding the
date of the stipulation. Norris testified that, as of the earlier
filing date, he owed hi s not her $340, 000; his cousin, $100, 000; and
t he nortgage conpany, $125,000 or $130, 000. In October 1994,
Norris prepaid his note to the nortgage conpany for 12 or 13
nont hs. He also paid sone State taxes and paid $60,000 to the
I nternal Revenue Service. He paid his office rent six nonths in
advance and overpaid utility and doctor bills. He had paid nothing
on the $840, 000 aggregate debt to the petitioning creditors.

Norris testified that, on the date the petition was filed, he
was current on all of his debts, including those involved in
runni ng his household and | aw office. He testified further that
the only debts he had not paid were those owed to the petitioning

creditors.



The bankruptcy court found that Norris was not paying his
debts as they becane due at the tine the petition was filed. It
st at ed:

Norris was in total default on his obligations
to the three petitioning creditors. He has
also failed to pay his nother, his cousin, the
Clerk of Court, nunerous other recurrent
creditors, and nost likely the IRS H s
stealthy handling of his financial affairs is
nothing nore than a facade to create the
artificial “illusion” of a debtor paying his
debts. Norris’ own actions have converted his
once debt-free portfolio into a nountain of
debt, thus leaving these creditors no other
alternative but to turn to ... this Court.
In re Norris, 183 B.R at 459.

Norris contends that nmany of the bankruptcy court’s findings
are clearly erroneous. He asserts that the debts to his nother and
cousin were based on demand notes, and that those debts were not
due because no paynent demands had been nmade; that he owed nothing
to the clerk of the state court, because the judgnent for court
costs was in favor of Johnson & Placke; and that there was no
evi dence of any debt to the IRS and that, because he paid the IRS
over $60,000 in October 1994, it probably owed him noney. He
chal | enges also the bankruptcy court’s findings regarding four
smal | debts that he clains were not due at the tinme of the filing
of the petition.

Even assum ng arguendo that Norris is correct regarding the

debts nentioned in the precedi ng paragraph, we neverthel ess agree

w th the bankruptcy court that, on the date the petition was fil ed,

- 16 -



Norris was not generally paying his debts as they becane due. “The
term generally’ was not defined [in the Bankruptcy Code] in order
to avoid the result suggested by [a] nechanical test ... and to
gi ve the bankruptcy courts enough |l eeway to be able to deal with
the variety of situations that wll arise.” Al Mdia, 5 B.R at
143.

Pursuant to our assunption that the only debts Norris was not
paying as they becane due were those owed to the petitioning
creditors, the bankruptcy court was entitled to consider the size
of those debts ($840,000 in the aggregate) as conpared to the size
of the other significant debts on which we have assuned Norris was
current (approximtely $570,000, $440,000 of which was owed to
relatives). I1d. The court also was entitled to consider Norris’
overall handling of his financial affairs, including the facts that
(1) other than the debts owed the petitioning creditors, the
| argest debts owed by Norris were to his nother and cousin; (2)
Norris incurred the obligations to his nother, cousin, and the
nortgage conpany after the entry of the petitioning creditors
judgnent against him and, in doing so, encunbered previously
unencunbered property; and (3) Norris was current on his nortgage
paynments and other recurring obligations only because he had

prepaid or overpaid them See Inre Norris, 183 B.R at 457-58.2

2 Norris asserts erroneously that the bankruptcy court
applied the so-called “special circunstances exceptions” to the
“al nost per se rule” that a single creditor involved in a two-party

- 17 -



B

The Bankruptcy Code provides that, subject to certain
exceptions not applicable here, “an entity ... in possession,
custody, or control, during the case, of property that the trustee
may use, sell, or lease ... shall deliver to the trustee, and
account for, such property or the value of such property, unless
such property is of inconsequential value or benefit to the
estate.” 11 U . S.C. 8§ 542. The bankruptcy court found that Norris
had not been truthful about having burned approxi mately $500, 000,
that he was still in possession and control of the currency, and
that it was property of the estate which could benefit Norris’
creditors. Inre Norris, 183 B.R at 463. Therefore, it ordered
Norris to turn over the currency to the trustee imediately. 1d.
Norris contends that the bankruptcy court erred by failing to apply
the appropriate standard of proof, and that its finding that he
was still in possession of the currency is clearly erroneous.

1

Norris asserts that the bankruptcy court shoul d have required
the trustee to prove by clear and convincing evidence the
requi renents for entry of a turnover order. The bankruptcy court’s

opi ni on does not specify the standard utilized. Norris equates

dispute with the debtor is ineligible for involuntary relief

| nstead, the bankruptcy court stated that Norris’ reliance on the
“single creditor” rule was msplaced, because it had already
determ ned that “Norris has unquestionably failed to pay nore than
one debt.” In re Norris, 183 B.R at 460.

- 18 -



this with the preponderance standard being applied and naintains
that it placed the burden of proof on him rather than on the
trustee.

It is well-settled that, in turnover proceedi ngs, the trustee
must prove by clear and convinci ng evidence both that the property
at issue is property of the bankruptcy estate and that it is in the
possession of the party proceeded against. E.g., Maggio v. Zeitz
(Inre Luma Canera Service, Inc.), 333 U S. 56, 64(1948); Republic
Nat ' | Bank of Houston v. Sheinfeld (Matter of Goodson Steel Corp.),
488 F.2d 776, 778 (5th Cr. 1974); Andura Nat’| Distribution Co. v.
Anmdura Corp. (In re Amdura Corp.), 167 B.R 640, 643 (D. Colo.
1994), aff’'d, 75 F.3d 1447 (10th Cr. 1996). The bankruptcy
court’s omssion of areference to this well-known standard inits
very thorough opi ni on does not support Norris’ specul ation that the
court applied an incorrect standard.

2.

We also reject Norris’ contention that the bankruptcy court
clearly erred by finding that he was i n possession of the all egedly
burned currency. To repeat the well-known standard, a factual
finding is clearly erroneous “when although there is evidence to
support it, the reviewing court onthe entire evidence is left with
the definite and firm conviction that a mstake has been
commtted.” Anderson v. Cty of Bessener Cty, NC, 470 U. S. 564,

573 (1985) (citation omtted). “If the district court's account of

- 19 -



the evidence is plausible in light of the record viewed in its
entirety, the court of appeals may not reverse it even though
convinced that had it been sitting as the trier of fact, it would
have weighed the evidence differently. Where there are two
perm ssi bl e views of the evidence, the factfinder's choi ce between
them cannot be clearly erroneous.” |d. at 573-74.

Norris adm tted that he possessed $490, 000 t o $500, 000 i n $100
bills, but clained that he had destroyed all of it by burning it in
a trash barrel outside his hone. The bankruptcy court, which had
the opportunity to judge Norris’ credibility after observing his
testinony about the alleged incineration, gave an extrenely
detail ed and conprehensive explanation for why it found Norris
bi zarre tale unbelievable, and “unquestionably conclude[d] that
Norris fabricated this all-enconpassing and indeed phenonenal
story.” Seelnre Norris, 183 B.R at 460-62. W cannot say that
this factual finding is clearly erroneous.

C.

As noted, it appears that Norris was rel eased recently. Qur
only record of this is the district court’s 19 March 1997 order.
Accordingly, although it may well be that the contenpt issues are
noot, we will address them

Norris chal |l enges the contenpt order and the order denying his
nmotions for other relief (stay, appointed counsel, appointnent of

experts, jury trial, etc.) on nunerous grounds. He contends that



t he bankruptcy court erred by refusing to appoi nt counsel, because
hi s i ndi gence was caused by the bankruptcy court’s refusal to rule
on whether he was entitled to his clainmed exenptions, and he was
deni ed effective pro se representati on because he was not conpet ent
in bankruptcy law and, while incarcerated, was denied access to
materials necessary to prepare an appeal brief; that his due
process right to present the defense of present inability to conply
with the turnover order was violated by the bankruptcy court’s
refusal to appoint and pay experts to anal yze the garbage barrel in
whi ch he allegedly burned the currency; that the bankruptcy court
erred by denying hima jury trial; that the bankruptcy court has no
contenpt power; that the contenpt should be treated as crimnmna
rather than civil because deprivation of his liberty was at stake;
that the trustee had a conflict of interest and was therefore
disqualified from being the novant in a contenpt proceedi ng; and
that the notice requirenents of F.R B. P. 9020 were vi ol at ed because
notice of the alleged contenpt was given by the trustee.

“A party seeking civil contenpt bears the initial burden of
provi ng by cl ear and convi nci ng evi dence that the all eged cont emmor
has violated an outstanding court order.” Comodity Futures
Trading Commin v. Wellington Precious Metals, Inc., 950 F.2d 1525,
1529 (11th Cr.), cert. denied, 506 U. S. 819 (1992). “Once a prinma
facie showing of a violation has been nade, the burden of

production shifts to the alleged contemor, who may defend his

- 21 -



failure on the grounds that he was unable to conply.” 1d. If the
al l eged contemmor nmakes a sufficient show ng, the party seeking
contenpt has the burden of proving ability to conply. Id.

1

Norris appeared at the contenpt hearing w thout counsel, and
requested that the court appoint himcounsel. The bankruptcy court
held that he was not entitled to appoi nted counsel because, as of
the date of the hearing, he was represented by an experienced
bankruptcy attorney who had not sought to withdraw. In re Norris,
192 B.R 875. Needless to say, the bankruptcy court did not abuse
its discretion.

The bankruptcy court cited In re Fitzgerald, 167 B.R 689
(Bankr. N.D. Ga. 1994), for the proposition that an i ndi gent debtor
may have a right to appoi nted counsel if he may be deprived of his
physical liberty if he loses, but it rejected Norris’ claim of
i ndi gence because Norris’ schedul es reflected that he had adequate
exenpt assets with which to pay counsel. Inre Norris, 192 B.R at
875. Norris’ contention that the bankruptcy court caused his
i ndi gence by refusing to rule on his clained exenptions i s wthout
merit, because he did not seek such a ruling until nonths after the
contenpt heari ng.

Norris’ <contention that he was denied effective pro se
representationis alsowthout nerit. H's asserted i nconpetence in

bankruptcy law at the tine of the contenpt hearing is unavailing
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because, as stated, his retained counsel had not w thdrawn as of
t hat date. And, there is no evidence in the record to support
Norris’ contention that he was denied access to legal materials
whi | e incarcerat ed.

2.

The bankruptcy court characterized Norris’ request for
appoi nt nent of additional expert wi tnesses for further exam nation
of the alleged burn barrel as “nothing nore than a |l ate notion for
reconsideration” of its finding, inthe turnover order, that Norris
had not incinerated the currency. We agree. In a contenpt
proceeding, it is inappropriate for a court to reconsider the | egal
or factual basis of the order clained to have been di sobeyed. See
Maggio v. Zeitz, 333 U.S. at 69 (1948) (“It would be a disservice
tothe lawif we were to depart fromthe |long-standing rule that a
contenpt proceedi ng does not open to reconsideration the |egal or
factual basis of the order alleged to have been di sobeyed and thus
becone a retrial of the woriginal <controversy.”); CFTC .
VWl lington, 950 F.2d at 1528 (“The court will not reconsider the
legal or factual basis of the order alleged to have been
di sobeyed.”). Accordi ngly, the bankruptcy court did not err by
refusing to appoint expert witnesses, and the district court did
not err by refusing to conduct a de novo review of the factual
basis for the turnover order when it reviewed the contenpt order.

3.
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There is no right to a jury trial in civil contenpt cases.
See United States v. Rylander, 714 F.2d 996, 998, 1004 (9th Cr
1983), cert. denied, 467 U S. 1209 (1984); Hemrerle v. Bakst (In
re Sun-1sland Realty), 177 B.R 391, 396 (S.D. Fla. 1994); see al so
Shillitani v. United States, 384 U S 364 (1966) (citations
omtted) (“The conditional nature of the inprisonnent--based
entirely upon the contemnor’s conti nued defi ance--justifies holding
civil contenpt proceedi ngs absent the saf eguards of indictnent and
jury, ... provided that the usual due process requirenents are
met.”).

4.

Norris contends that the bankruptcy court had no power to
issue a civil contenpt order. In the alternative, he asserts that,
inlight of the serious consequences of |long-terminprisonnent, the
civil contenpt at issue should be treated as crimnal contenpt.

a.

The bankruptcy court did not hold that it had such contenpt
power . Instead, as noted, it made a report and recommendation
pursuant to F. R B.P. 9020(c), and the district court adoptedit, in
accordance with F.R B. P. 9033.

Rul e 9020(c) provides that an order of contenpt

shall be effective 10 days after service of
the order and shall have the sanme force and
effect as an order of contenpt entered by the
district court wunless, wthin the 10 day

period, the entity naned therein serves and
files objections prepared in the manner
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provided in Rule 9033(b). If tinmely

objections are filed, the order shall be

reviewed as provided in Rule 9033.
F.R B.P. 9020(c). Rule 9033 provides, inter alia, that in non-core
proceedi ngs heard pursuant to 28 U.S.C. 8 157(c) (1), the bankruptcy
judge shall file proposed findings of fact and concl usi ons of | aw,
to be served by the clerk on all parties; within 10 days after
being served, a party “may serve and file with the clerk witten
objections which identify the specific proposed findings or
concl usions objected to and state the grounds” therefor; and the
district court “shall nmake a de novo review upon the record or,
after additional evidence, of any portion of the bankruptcy judge’s
findings of fact or conclusions of law to which specific witten
obj ecti on has been nmade”. F.R B.P. 9033.

Al t hough the bankruptcy court expressed doubt about the
applicability of Rule 9033, based on its conclusion that the
contenpt proceeding was a core proceedi ng because it arose in the
context of a turnover proceeding, which is also a core matter, it
neverthel ess decided, in |ight of the unsettled jurisprudence, to
submt the contenpt issues to the district court in the formof a
report and reconmmendation for review pursuant to Rule 9033. Inre
Norris, 192 B.R at 876. The bankruptcy court thus acted nmuch as
a magi strate judge woul d have on a matter assigned for a report and
recomendation pursuant to 28 US C. 8 636. Al t hough that

procedure may have been unnecessary, it clearly was authorized by



F.R B.P. 9020. (In any event, our court recently held that
bankruptcy courts have power to conduct civil contenpt proceedi ngs
and to issue orders in accordance with the outcone of those
proceedings. Placid Refining Co. v. Terrebonne Fuel & Lube,
F.3d __, 1997 W 109400 (Fifth Gr. Mar. 27, 1997).)

b.

W reject Norris’ claim that the contenpt order should be
treated as crimnal. Crimnal contenpt is “intended to vindicate
the authority of the court.” Giffith v. Oes (Matter of Hipp),
895 F.2d 1503, 1515 (5th Gr. 1990). On the other hand, the
purpose of civil contenpt is either to conpensate the party in
whose favor the breached order was issued, or to coerce conpliance
wth the order. | d. The contenpt order is intended to coerce
conpliance with the turnover order; it provided for incarceration
only if Norris did not purge hinself of the contenpt by conplying
with the turnover order within 10 days of the entry of the contenpt
or der.

5.

Norris’ reliance on Hi pp, for the proposition that the trustee
had a conflict of interest and, therefore, could not prosecute the
contenpt charges, is msplaced. Hipp involved a crimnal contenpt
proceedi ng; our court’s holding that the trustee had a conflict of
interest was based on the distinction between crimnal contenpt

proceedi ngs, which are a separate and independent proceeding
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bet ween the public and the defendant, and not part of the case in
which the violated order was 1issued, and civil contenpt
proceedi ngs, which are between the original parties, and are
instituted and tried as part of the main case. Matter of Hi pp, 895
F.2d at 1509.

6.

Norris charges that the contenpt order is invalid because the
trustee, who gave notice of the contenpt charges, is not |isted
anong those authorized to give such notice in F.R B.P. 9020(b).
Rul e 9020(b) provides that, for contenpt not conmmtted in the
presence of the bankruptcy judge, notice of the charges “may be
given on the court’s own initiative or on application of the United
States attorney or by an attorney appointed by the court for that
purpose.” F.R B.P. 9020(b).

Even assum ng arguendo that Rule 9020(b) was violated, Norris
was not prejudiced. He received witten notice of the charges and
the time and place of the hearing, and he had a reasonable tine to
prepare his defense.

7.

Finally, Norris clains that the contenpt order has subjected
him to cruel, unusual, and excessive punishnent. He mai ntai ns
t hat, because he cannot conply with the turnover order, he has, in

ef fect, been sentenced to life inprisonnent.



We do not retreat fromour holding that the bankruptcy court
did not clearly err by finding that Norris fabricated his testinony
regarding the incineration of the currency. Nonetheless, had he
not been al ready rel eased, we woul d have REMANDED t he case to the
district court for consideration of whether Norris’ continued
i ncarceration served the purpose of the civil contenpt order. See
CFTC v. Wellington, 950 F.2d at 1531 (“[w hile each passing nonth
of incarceration nmay strengthen [the contemor’s] claim of
inability, ... many nonths or perhaps even several years nmay pass
before it beconmes necessary to conclude that incarceration will no
| onger serve the purpose of the civil contenpt order.”); Sinkin v.
United States, 715 F.2d 34, 37 (2d Cr. 1983) (“As long as the
judge is satisfied that the coercive sanction m ght yet produce its
i ntended result, the confinenent may continue. But if the judge is
persuaded ... that the contenpt power has ceased to have a coercive
effect, the civil contenpt renedy should be ended.”); cf. United
States ex rel. Thomv. Jenkins, 760 F.2d 736, 740 (7th Cr. 1985)
(“it can be assuned that at a certain point any man will cone to
value his liberty nore than [t he anbunt of noney the contenpt order
requires himto pay] and the pride lost in admtting that he has
lied).

Such remand would have been consistent with the contenpt
order, which provides that Norris “may ot herw se purge hinself of

the contenpt as determned by further orders of [the bankruptcy
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court] or of the United States District Court.” Inre Norris, 192
B.R at 877.
L1l
For the foregoing reasons, the judgnent is

AFF| RMED.



