IN THE UNI TED STATES COURT OF APPEALS
FOR THE FI FTH Cl RCU T

No. 96- 30080
Summary Cal endar

WAYMON E. FREEMAN,
Pl ai ntiff-Appellant,

ver sus

RANDY L. HI CKMAN; NATI ONAL UNI ON
FI RE | NSURANCE COWVPANY OF
Pl TTSBURGH, PA; WAL- MART STORES, | NC.,
Def endant s- Appel | ees.

Appeal fromthe United States District Court for the
Western District of Louisiana
(94- Cv-531)

August 29, 1996
Bef ore GARWOOD, W ENER and PARKER, Circuit Judges.”’

GARWOOD, Circuit Judge:

Plaintiff-appellant Waynon Freeman (plaintiff) filedthis suit
in Louisiana state court for danmages arising out of an autonobile
accident. Followng renoval to the district court below, a jury
awarded plaintiff $5,000 in general danmages and $5,000 for past

medi cal expenses. Judgnent was entered accordingly. On appeal,

Pursuant to Local Rule 47.5, the Court has determ ned that
this opinion should not be published and is not precedent except
under the Ilimted circunstances set forth in Local Rule 47.5. 4.



the plaintiff challenges the adequacy of this verdict.

Facts and Proceedi ngs Bel ow

On Septenber 8, 1993, defendant-appellee Randy L. H ckman
(H ckman), an enpl oyee of defendant-appell ee Wal -Mart Stores, |nc.
(Wal -Mart), ran a red light and collided with the plaintiff’s
vehicle. Plaintiff filed suit in Louisiana state court, and the
case was renoved shortly thereafter because conplete diversity
exi sted between the parties.

At the ensuing jury trial, the defendants stipulated that
H ckman, a Wal -Mart regional personnel manager acting within the
course and scope of his enploynent at the tine, was at fault for
the accident. It was also stipulated that Wal -Mart and H ckman, as
an enployee of Wal-Mart, were insured by defendant-appellee
National Union Fire Insurance Co. of Pittsburgh, Pennsyl vani a.

Plaintiff testified that he was wearing his seat belt at the
time of the accident, but that the inpact of the collision threw
hi mto the passenger side of his vehicle; he also testified that he
struck his knee on the steering colum in the course of being
t hrown across his vehicle.

Hi ckman testified that, i mediately foll ow ng the acci dent, he
approached the plaintiff as the plaintiff was exiting his vehicle,
apol ogi zed and acknowl edged his fault for the accident, and asked

the plaintiff if he were “okay.” Plaintiff responded that he was.



H ckman further testified that the plaintiff then proceeded to
wrap a w nch cable—attached to plaintiff’s vehicle—around a pol e
and attenpt to pull his (plaintiff’s) collapsed fender away from
the tire; during this process, the plaintiff never conpl ai ned of
nor exhibited any injuries. Plaintiff did not go to the energency
room or otherwise seek nedical attention on the day of the
acci dent.

Plaintiff testified that, upon returning hone on the day of
t he accident, his knee had started to swell, his neck and shoul der
wer e causi ng consi derable pain, and he had a headache. He saw a
doctor for the first tine two days after the accident, and did not
at that tine conplain about his knee. X-rays taken of the
plaintiff’s shoulder during this first visit to the doctor reveal ed
no fracture or dislocation; however, the doctor did find “some mld
A-C joint degenerative changes.”

Foll ow ng his second doctor’s visit, at which tine he again
made no nention of his knee, plaintiff hired an attorney.
Subsequently, on OQOctober 4, 1993, nearly a nonth after the
accident, plaintiff went to see Dr. John E. Cobb (Cobb), an
ort hopaedi ¢ surgeon. At this time, plaintiff conplained of his
knee to Dr. Cobb. Followng a week and one half of physical
therapy and an MR, Dr. Cobb performed arthroscopic surgery on
plaintiff’s knee to repair a torn nedial neniscus. Plaintiff
thereafter underwent two nonths of physical therapy for his knee.

At the time of trial, plaintiff had not seen Dr. Cobb
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regarding his knee in ten nonths, and had not visited Dr. Cobb
concerning his neck in fifteen nonths. Dr. Cobb testified that
plaintiff had given no indication that he wanted to pursue
additional surgery to his knee or any surgery to his neck at the
time of trial, nor was there any evidence that such surgery would
be necessary. Dr. Cobb al so conceded that the painin plaintiff’s
neck stemed froma degenerative condition predating the accident.
The plaintiff maintains that this condition was aggravated by the
acci dent.

Finally, Dr. Cobb testified that the restrictions on
plaintiff’s activities as a result of his neck problemconstituted
a “common sense” approach to what he could and could not do—*a
voluntary restriction program just learn to live with it, learn
what not to do and what to, that he can do wi thout aggravating it.”
Testi nony was gi ven that the plaintiff continued to hunt, fish, and
spend tine in his “canp” since the accident.

At the conclusion of trial, the jury rendered a verdict that
the plaintiff had incurred damages as a result of Hi ckman's
negl i gence. The jury awarded the plaintiff $5 000 in general
damages?® and $5, 000.00 in past nedi cal expenses. The jury awarded

the plaintiff “0" for future damages and future nedi cal expenses.

. The jury responded “$5000.00" to the special issue on the
verdi ct form whi ch asked:

“What anount do you find wll adequately conpensate the
plaintiff for the damage sustained by himas a result of
his injury fromdate of accident [] to this date?”

4



Counsel for the plaintiff did not nove for judgnent as a
matter of law at any tinme during trial. Furthernore, plaintiff’s
counsel did not file a notion for a new trial, and opted not to
seek a judgnent notw thstanding the verdict in the trial court.

Di scussi on

The framework within which we are to review the plaintiff’s
clains on appeal depends on whether or not the plaintiff has
properly preserved the issue of sufficiency of the evidence. |If
the plaintiff failed to preserve this issue, then we review the
record in this case for any evidence supporting the jury’s award of
$5, 000 i n general damages and $5, 000 i n past nedi cal expenses. See
Fed. R Cv. P. 50; see also Geat Plains Equipnent, Inc. v. Koch
Gat hering Systens, Inc., 45 F.3d 962, 968 (5th Gr. 1995) (“Were
a party has failed to preserve the issue of sufficiency of the
evi dence for appellate review by noving for judgnent as a natter of
law (fornmerly directed verdict) inthe trial court, our inquiry is
limted to whether there was any evidence to support the jury’'s
verdict, irrespective of its sufficiency”); Scottish Heritable
Trust, PLC v. Peat Marwick Main & Co., 81 F. 3d 606, 610 & n.9 (5th
Cr. 1996); Daigle v. Liberty Life Ins. Co., 70 F.3d 394, 397 n.2

(5th Gir. 1995).?2

2 In Scottish Heritable Trust, the party chall engi ng on appea
the sufficiency of the evidence noved for judgnent as a natter of
law “prior to the conclusion of all evidence” and al so objected to
the proposed jury charge. 1d. at 610-11 (enphasis added). W held
that sufficed.



If we were to determ ne, however, that the plaintiff has not
wai ved his right to challenge the sufficiency of the evidence, then
our task is to analyze the sufficiency of the evidence supporting
the verdict. See Polanco v. Cty of Austin, Texas, 78 F.3d 968,

974 (5th Cr. 1996).° |In Polanco, we observed that:

In the present case, the defendants submtted proposed joint
jury instructions to which plaintiff’s counsel agreed. |I|n agreeing
to these instructions, the plaintiff asked only that three
“additional” instructions be included wth those proposed by the
defendant. And, of these three “additional” instructions, only one
was not included verbatim in the defendants’ proposed joint
instructions. However, even if we were to view these three
additional jury instructions as objections to the defendants’
proposed joint instructions—and relevant to the issue of
evidentiary sufficiency—these objections further neither of the
above purposes of Fed. R Gv. P. 50(b). Both the defendants
proposed joint instructions and the plaintiff’s objections
(additional instructions) were submtted to the court before
trial—prior to the presentation of any evidence. Thus, there was
no (evidentiary) sufficiency issue for the court to “re-examne” in
Iight of these objections, or to which the *“opposing party” m ght
t hereby be al erted.

Thereafter, during the week prior to trial, plaintiff caused
to be filed yet again (a verbati mcopy of) an instructi on which had
previously been filed with both the proposed joint instructions and
the plaintiff’s “objections” (additional instructions). The filing
of this instruction brought the plaintiff no closer to fulfilling
the purposes of Rule 50(b). There is no indication in the record
that the plaintiff objected to the jury charge or otherw se raised
any issue regarding the sufficiency of the evidence subsequent to
the pre-trial filing of this instruction.

3 I n Pol anco, the party chall engi ng on appeal the sufficiency of
t he evidence did nove for judgnent as a matter of lawduring trial,
but failed to renewits notion at the close of all the evidence.
78 F.3d at 975. We held in Polanco that the “failure to raise
another notion for judgnent as a matter of law is not detrinental
to the City's insufficient evidence clains” as “[o]ur precedent
makes clear that a strictly mechanical application of rule 50(b) is
not required when the court reserves its ruling and the defendant
has given notice of insufficiency.” |d. (enphasis added).
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“The standard for evaluating the sufficiency of evidence

i s whether the evidence has such quality that reasonabl e

and fair-m nded persons woul d reach the sane concl usi on.

The Fifth Grcuit has explained the standard as fol | ows:

‘W will reject a verdict in those instances when,

despite considering all the evidence in the |ight and

with all reasonable inference nost favorable to the

verdict, we find no evidence of such quality and wei ght

that reasonable and fair-m nded nen in the exercise of

i nparti al discretion could arrive at the sane

conclusion.”” 1d. at 974 (citation omtted).

We need not determ ne which standard of reviewis appropriate
in the present case, however, as our conclusion is the sane
regardl ess of which of these standards we enploy. Even if we
exam ne the sufficiency of the evidence supporting the verdict, we
find that the evidence adduced at trial was of such quality and
wei ght that reasonable and fair-mnded nen in the exercise of
inpartial discretion could arrive at the sane verdict.

Evidence was presented denonstrating that, imediately
follow ng the accident, the plaintiff stated to H cknan that he was
“okay” and set to work pulling his danaged fender away from his
tire wwith a winch. Evidence was al so adduced that the plaintiff’s
first visit to a doctor occurred two days follow ng the accident,
and that the plaintiff did not conplain of pain in his knee during
either of his first two visits to the doctor. Only after hiring an

attorney did the plaintiff visit a doctor and conplain of his

knee.* Aside fromthe nedi cal expenses relating to the plaintiff’s

4 Testinony from an expert wtness, Dr. difton Shepherd
(Shepherd), was presented that the plaintiff’s actions foll ow ng
the accident and preceding his first visit with Dr. Cobb suggested
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knee, the plaintiff incurred nmedical expenses relating to his neck
and shoul der.® Evidence was presented, however, that the pain in
the plaintiff’s neck stemed from a degenerative condition
predating the accident. After viewng this evidence in the |ight
and with all reasonable inferences nost favorable to the verdict,
we wWill not disturb the jury’s award of $5,000 for general damages
(fromthe date of the accident to the return of the verdict) and
$5, 000 i n past nedical expenses.

Turning to the plaintiff’s claim that the verdict was
i nadequate in that it nade no award for future danages and future
medi cal expenses, we find evidence of such quality and wei ght that
reasonable and fair-mnded nen in the exercise of inpartial
discretion could arrive at the sane conclusion. The plaintiff’s
claim pertaining to future damages and nedi cal expenses hinges
entirely on the necessity of future surgery.® Dr. Cobb testified
that he and the plaintiff had |ast discussed the plaintiff’s neck
probl em approximately fifteen nonths prior to trial, and that, as

of that tine, no surgery had been schedul ed. Addi tionally, Dr.

that the plaintiff’s knee problens were unrelated to the accident.
Dr. Cobb acknow edged that this was “one of the conclusions you
could make.” Dr. Cobb testified that the plaintiff “certainly had
significant wear in the knee before the accident.”

5 It appears from the record that the plaintiff’'s first two
visits to the doctor (prior to seeing Dr. Cobb) related to his
shoul der, neck, and back, and that he saw Dr. Cobb an additiona
four times pertaining to his shoul der and neck.

6 Plaintiff contends that future surgery will result in “future
pain and suffering and nental anguish.”

8



Cobb testified that, in the fifteen nonths followng that fina
di scussion of the plaintiff’s neck problem plaintiff had not
requested additional treatnent to his neck nor indicated that he
wanted to undergo surgery. Dr. Spencer testified that the
plaintiff would not benefit fromthe surgery to his neck that the
plaintiff and Dr. Cobb had di scussed at sonme point in his earlier
visits.

Regarding the alleged necessity of future surgery to the
plaintiff’s knee, Dr. Cobb testified that he had not seen the
plaintiff regarding the knee or anything else in the ten nonths
preceding trial. And, at the tine of the plaintiff’s final visit,
Dr. Cobb testified that he was not reconmmending surgery to the
plaintiff’s knee. Furthernore, Dr. Cobb testified that no surgery
had been schedul ed for the plaintiff’s knee, nor had the plaintiff
request ed such surgery. Dr. Cobb testified that surgery would only
be considered if the plaintiff were to determ ne that he had such
pain in his knee that “he just doesn’'t want to put up with it.”
Moreover, Dr. Cobb testified that, even if additional surgery were
performed on the plaintiff’s knee, the “primary” purpose of such
surgery would be to correct a condition predating the accident:

“Q And woul d you agree that the surgery which you have

di scussed with regard to the knee, the additional surgery

would be related primarily to those problens, that is,

t he degeneration of the cartilage on the bone?

A That’s right. |It’s to address the arthritis, the
wear problens that exist in the nedial conpartnent.

Q And that existed there before the accident?
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A It did, yes.”

Finally, Dr. Shepherd testified that he examned the
plaintiff’s knee follow ng the arthroscopic surgery and found no
t ender ness, no swelling, no bruising, a nornmal tenperature, norna
i ganents, and a snooth and full range of notion.

Concl usi on

For the foregoi ng reasons, the judgnent of the district court

AFFI RVED.
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